R Exhibit 1

O’MARA & JOHNSON, P.L.L.C.

Attorneys at Law
317 West Spring Street
Cookeville, Tennessee 38501
T. Michael O’Mara (931) 526-8812
Don O. Johnson FAX: (931) 372-0450

August 11, 2000

Mr. Jim Shipley

City Manager

City of Cookeville
P.O. Box 998
Cookeville, TN 38503

Re:  Geoffrey Davidian
Public Records Request

Dear Jim:

At your request I have reviewed the series of e-mails between you and Geoffrey
Davidian beginning with a message to you dated June 12, 2000 at 4:39 p.m. and ending
with a message to you dated August 9, 2000 at 8:25 a.m. To better understand the
information requested I have inquired as to the contents of a number of back-up tapes
which were made at or about the time of the original request on June 12, 2000. It is my
understanding that each of these back-up tapes could fairly be characterized as a “disaster
recovery tape” which includes a back-up of the operating systems, applications software
and the data files on each of the servers. This is the customary form of back-up tapes at
the City. Included on each of these back-up tapes are copyrighted commercial software
for which the City has entered into license agreements prior to or contemporaneous with
the use of the software.

Each of these disaster recovery tapes may be used only by reinstalling the entire
contents of the back-up tape on a computer with sufficient hardware to accept the
contents of the tape. Should the back-up tape be installed on a system currently running
the applications software and containing the data files the contents of the current
application and the data files would be overwritten. At the present time the City does not
have a spare computer system with sufficient hardware to reinstall the back-up tapes.

Because each of the back-up tapes contains copyrighted software which you are
prohibited by copyright law from distributing, and contractually obligated, not to
distribute, you should deny the records request for back-up tapes. Since the City does not
have a computer system upon which the back-up tapes can be restored the following
discussion may be moot. However, should the City be able to install a back-up tape and
restore the data, care should be taken not to reveal information which is confidential or
otherwise non-disclosable. For instance, the accounting system back-up contains
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information which is made confidential by T.C.A. § 10-7-504(f). This code provision
makes confidential the following employee information: unpublished telephone numbers,
bank account information, social security number, driver’s license information (except
under certain circumstances), and the same information for immediate family or
household members of municipal employees. Additionally some portion of the
accounting department’s records may be made confidential pursuant to T.C.A.§ § 67-1-
1701 and 67-5-402.

The records of the Police Department, particularly the portions containing either
Word files or e-mail files may not be subject to disclosure because these files contain
information regarding active criminal investigations or records concerning juveniles. The
records concerning juveniles are made confidential pursuant to T.C.A.§ 37-1-154.

The Police Department also has access to criminal database information which is
made confidential pursuant to the Tennessee Department of Investigation Rules-and
Regulations which are found in Chapter 1395-1-1 of the Rules and Regulations of the
State of Tennessee. These regulations make a number of the communications to and
from the City’s investigative officers confidential. These rules even criminalize the
release of the information under certain circumstances. Additionally the NCIC has
regulations similar to the TCIC cited above.

A number of the back-up tapes contain passwords to various parts of the City’s
computer systems. Access to the systems must be protected. Giving these passwords to
the public would be as careless as leaving the keys to City Hall lying on the back steps.

In light of the decision in The Tennessee v. Electric Power Board, 979 S.W.2d
297(Tenn. 1998), the City must endeavor to give as full and complete access to the public
records of the City as is reasonably possible. The Tennessee Supreme Court cited with
some favor the following language: “It is more desirable to charge requestors the actual
cost of retrieval, provide them with retrieval hardware, software and documentation, than
to decline...... requests for electronic information because they require ‘programming’ or
generating new records.” Additionally the Court observed that “agencies may not design
systems with access in mind only to claim later that information is unavailable because
‘our computers can’t do that.””

Although neither of these quotes is directly applicable to issues involving disaster
recovery tapes it is clear that the City should take reasonable steps to provide access to
the data in its system which is not subject to the confidentiality or nondisclosure
limitations and does not violate either the copyright laws or the license agreements
entered into by the City with software providers. To that end it would be appropriate for
the City to investigate establishing a library terminal from which information might be
retrieved without the City running the risk of access to and interference with its actual
data files.



In short the City should deny Mr. Davidian’s request for the back-up tapes but
make all reasonable efforts to provide the data to him in some useable form. A copy of
The Tennessee v. Electric Power Board is attached for your convenience.

Yours truly,

O’MARA & JOHNSON, P.L.L.C.

T. Michael O’Mara

TMO/ac
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et O’MARA & JOHNSON, P.L.L.C.
Exhibit 2 Attomeys at Law’

317 West Spring Street
Cookeville, Tennessee 38501

January 15, 2001

Invoice submitted to:

City of Cookeville
P.O. Box 998
Cookeville TN 38503
Stephanie Miller

in Reference To: Administration
Invoice # 10845

Professional Services

12/1/00 TMO Review Agenda for City Council Meeting of December 7, 2000

12/5/00 TMO Review facsimile from Gail Fowler re: discharge of firearms in City;
research

12/7/00 TMO Review materials; attend City council meeting.
TMO Review letter from Jeff Jones
12/8/00 TMO Letter to Jim Shipley
12/19/00 TMO Review facsimile from Cheryl Chambers
12/21/00 TMO Attend City Council meeting

For professional services rendered

In Reference To: Bobby Andrews EEOC
Invoice # 10846

Professional Services

12/1/00 TMO Letter to Pam Reeves
12/5/00 TMO Review of deposition

Hours

0.20
0.50

1.40
0.20
0.30
0.20
0.70

Amount

3.50

Hours

0.30
0.30

$437.50



City of Cookeville

For professional services rendered

In Reference To: Caldwell\Value Motors
Invoice # 10847

Professional Services

12/4/00 TMO Review letter from Dale Bohannon
12/5/00 TMO Telephone conference with David Daniels

For professional services rendered

In Reference To: Davidian/ Web Site Trespass
Invoice # 10848

Professional Services

12/4/00 TMO Review letter from John Duffy

For professional services rendered

In Reference To: Electric Department - General
Invoice # 10849

Professional Services

12/20/00 TMO Review letter from Jeff Jones to Tony Peek

For professional services rendered

In Reference To: Electric Dept. UCEMC
Invoice # 10850

Page 2

Hours Amount

0.60 $75.00
Hours
0.20
0.20

Amount

0.40 $50.00
Hours
0.20

Amount

0.20 $25.00
Hours
0.20

Amount

0.20 $25.00




Exhibit 3

WATSON, HOLLOW & REEVES, PL.C.

ATTORNEYS AT LAW
Robert H. Watson, Jr. +
Richard L. Hollow ) 1700 First Tennessee Plaza
Pamela L, Reeves 800 South Gay Street Also Member:
Jon G. Roach* Post Office Box 131 *D.C. Bar
John T, Batson, Jr. Knoxville, Tennessee 37901-0131 **California Bar
John C. Duffy**
E. Jerome Melson (865) 637-1700 < Certified Civil Trial Specialist
Nathan D. Rowell (865) 525-2514 (Fax)
Laura C. Webb

Jenny Coques Rogers

September 12, 2000

Jim Shipley

City Manager

45 E. Broad Street

P.0O. Box 998

Cookeville, Tennessee 38503-0998

Re: Geoffrey Davidian v. City of Cookeville
U.S. District Court No.: 2:99-0082

Dear Jim:

I am pleased to enclose an Order granting Defendant’s
Motion for Summary Judgment and dismissing this case. As noted
thereon, the Court previocusly warned Plaintiff that Defendants’
Summary Judgment would be granted if no response was filed by
September 1, 2000. Davidian did not file a response and Judge
Trauger has made good on her promise.

Of course, 1in theory, Davidian has thirty days within which
to appeal the dismissal. It seems extremely unlikely that he
would do so and even less likely that he would have any valid
grounds for appealing.

We will be submitting a bill of costs Lu Davidian to recoup
the deposition expenses which he insisted upon taking. Once the
costs are taxed and there is no appeal, we will be in a position
to close this file.

Very truly yours,

Johin C. Duffy
JCD:blw
Enclosures
cc: Michael C'Mara
fmhdavidian! 1ty
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AO 133 (Rev. 9/89) Bill of Costs

gantteh States Bistrict Qourt

DISTRICT OF
Geoffrey Dav1d1an
Plaintiff, s
Exhibit 4 BILL OF COSTS
- V.
City of Cookeville, Case Number: 2-99-082

Defend
_F endant

Judgment having been entered in the above entitled actionon _ 9/8/00 against _Geoffrey Davidian
Date

the Clerk is requested to tax the following as costs:

Feesofthe Clerk ..... ..o i i esenne $

Fees for service of summons and SUDPOEN@ .....ovuvrenininiiiiniiiiiiaii it iiiiieianeiiannens

Fees of the court reporter for all or any part of the transcript necessarily obtained for use in the case .......

Fees and disbursements for printing . .. .. .....ooiii ittt it it i

Fees for witnesses (itemize on reverse Side) . ........o.inuiniiii ittt it

Fees for exemplification and copies of papers necessarily obtained foruse inthecase .....................

Docket fees Under 28 U.S.C. 1923 ... .ttt ittt titrerenreneeasessonensocansoenennnss

Costs as shown on Mandate of Court of Appeals ..........ocvveuiiiiiiiiiniinneieiironiarnieanenen,

Compensation of court-appointed EXPEItS . ... .......cuiiriniineineneeneaaraeenreneuaeeiecnesoaonas

Compensation of interpreters and costs of special interpretation services under 28 US.C. 1828 .............

Other costs (please itemize) ........... deposition.transcripts.... ...l 559.00

TOTAL § 559.00

SPECIAL NOTE: Attach to your biil an itemization and documentation for requested costs in all categories.

DECLARATION

I declare under enalty of perj ury that the foregoing costs are correct and were necessarily incurred in thls action and that the
services for wh1ch ees have bgen ch. d were ecessarily performed. A copy of this bill was mailed today with
041

postage prepai 60 ré al) Nno
?/15/e0 " 7 f
Signature of Attorney:
Name of Attorney: ‘ L N4l C {

For: L,nl(/ oY (&QAGV'//F’ Date:

Name of Claiming Party

Costs are taxed in the amount of and included in the judgement.

By:
Clerk of Court Deputy Clerk Date




Exhibit 5

1 IN THE UNI TED STATES DI STRI CT COURT FOR
THE M DDLE DI STRI CT OF TENNESSEE

2 NORTHEASTERN DI VI SI ON

3

4

5 THE PUTNAM PIT, INC., et al.
6 Plaintiffs,
7 VS. CASE NO.: 2-97-0108

8 CITY OF COOKEVI LLE
TENNESSEE, et al .,

9
Def endant s.
10
11
TRANSCRI PT OF PROCEEDI NGS
12 Cct ober 11, 2001
Vol ume 1|1
13
14 BEFORE THE HONORABLE SEN OR JUDGE THOVAS A. W SEMAN, JR
DI STRI CT JUDGE
15
16
APPEARANCES:
17
For the Plaintiffs: SAMUEL J. HARRI S

18 Harris Law Firm

P. 0. Box 873
19 Cookevill e, Tennessee 38503
20 JOHN W ALLEN

Attorney at Law
21 One South Jefferson Avenue

Cookevill e, Tennessee 38501
22
23

CHARLOTTE H. SLOAN, RPR

24 O ficial Court Reporter
837-A U.S. Courthouse

25 Nashvill e, Tennessee 37203
Tel ephone: (615) 726-0355
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For

APPEARANCES ( Cont i nued) :

t he Def endants:

JOHN C. DUFFY

Wat son, Hol | ow & Reeves
P. 0. Box 131

Knoxvill e, Tennessee 37901

T. M CHAEL O MARA

Attorney at Law

317 West Spring Street
Cookevil l e, Tennessee 38501

244
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I NDEX

GEOFFREY DAVI DI AN (Conti nued):

Cross- Exam nation by M. Duffy
Redi rect Exami nation by M. Harris

SUSAN BARLOW
Direct Exam nation by M. Allen
Cross- Exam nation by M. O Mara
JI'M SHI PLEY:
Di rect Exam nation by M. Allen
Cross- Exam nation by M. Duffy
Redi rect Exam nation by M. Allen
Recr oss- Exanmi nation by M. Duffy
PLAI NTI FF' S REBUTTAL PROOCF:
GEOFFREY DAVI DI AN:

Di rect Exam nation by M. Harris
Cross- Exam nation by M. Duffy

Page

252
319

329
330

336
346
373
375

387
390

245
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lax in keeping up with those tickets.
Q M. Shipley, | believe that you testified that
you are the final authority about who -- in determn ning who
gets linked to the City's web page; is that correct?
A Yes.
Q And these links that qualify for the City's web
page must satisfy your judgnment; is that correct?
A Yes.

MR. ALLEN: That is all

THE COURT: Thank you, sir. You may conme down,
M. Shi pl ey.

MR. DUFFY: Your Honor, | made a mstake on this
last Exhibit. It will take nme a second to correct.

THE COURT: Yes, sir. Go right ahead.

RECROSS- EXAM NATI ON

BY MR. DUFFY:
Q Look back at Defendant's Exhibit 51. | knew
sonet hing wasn't right, but | couldn't figure out until the
ot her | awer showed ne.

We need to establish between hits and

visits. Read on the back how -- what it defines visits as?
A Visits, number of times a visitor cane to your
site.

Q Al right. Now look on visits on there?

A Okay, visits, 98, 136.

375



Your AT&T Statement % ATeT

February 26—March 25, 2001 Exhibit 6
#BWNCJFM
#35201292762013# D 15614AT10.267E89A82260"*3DGT Customer # 414 906-1777
(11 PO P 1 1Y L A 1 A Iulm”“mm” l‘u” Page t of &
GEOFF DAVIDIAN : ;
umv ";\SEEOES%CBTS;;TVE“ . ... Customer Service: 1800 222-0300
) ~ s Text Phone (TTY): 1800 833-3232

'
@? Extra! Extra!
Sign up for AT&T Culine Billing

Summary of charges

Previous balance ....... i e, . .
P;ey\:noeurfts alance Bg gg and receive a $25 Amazon.com
UNPAID BALANGE DUE UPON RECEIPT ....ooorecrreee $85.96 certificate and $1 off your menthly

bill. Cont'dme
AT&T One Rate® Five Cents Plan calls
AT&T One Rate® International Plan
Other charges and credits

Taxes and SUIChAIGES ..o secorensane 3.59
Current charges due Apr 18, 2001 $45.39
Total amount due $131.35

Prompt payment of your unpaid balance is required. You can
visit www.att.com/payatt to make a credit card payment.

What you saved

& With you in mind

Get fast and easy access to your

Your AT&T savings . f ‘

. account information. Use the
This month you Saved.........ccceiineieeinvinesesse e s $3.00 o
Over the last 3 months you saved $85.02 automated systom at 1 800

....................................... . | 222-0300 for virtually 247

i d . .
Savings are compared to AT&T standard rates access. Continuedm-

Detach and return wi

Please write your account number on your check or money
order made payable to AT&T. Do not send cash. Do not staple

this portion to your payment. Thank you.
GEOFF DAVIDIAN

Total amount due $131.35 Feb 26-Mar 25, 2001
Date due April 19, 2001

Customer # 414 906-1777 D

Amount enclosed: $ | [T  Moving? Check the box and
L print new address on back.

||"u“n|lillnIu|lu'zﬁlwhnlmﬁm”nh”m”
AT&T
PO BOX 8212
AURORA IL 60572-8212

3520129276 201005000000001,31,35000000453900000131355




¥

Customer Service: 1 800 222-0300
Text Phone (TTY): 1800 833-3232

AT&T One Rate¥ Five Cents Plan calls

Feb 26-Mar 25, 2001
Customer # 414 906-1777
Page 30f 6

Description Amount

AT&T One Rate® Five Cents Plan 7.95

monthly fee Mar 25 - Apr 25 , 2001

Direct dialed calls 3195

Total AT&T One Rate® Five Cents Plan calls $39.90
Direct dialed calls

Date Number called Where Time Rate Type Min Amount
1 Feb26 865560-9902 Knoxville,TN 9:43am night direct 2 10
2 Feb26 305 379-9000 Miami,FL 11:37am night direct 1 .05
3 Feb 26 305 541-8634 Miami,FL 11:38am night direct 1 .05
4 Feb26 608 266-1212 Madison,WI 4:15pm night direct 5 50
5 Feb?26 931432-5696 Cookevl So,TN  7:41pm night direct 1 .05
6 Feb27 608576-2867 Madison,Wi 8:26am night direct 9 90
7 Feb27 931372-7227 Cookeville, TN 10:26am night direct 1 .05
8 Feb27 212313-9067 New York,NY 10:28am night direct 3 15
9 Feb27 931372-7227 Cookeville,TN 10:42am night direct 2 .10
10 Feb 27 931 432-5696 Cookevl So,TN  11:16am night direct 2 10
11 Feb27 707 664-2588 Petaluma,CA 12:11pm night direct 1 05
12 Feb27 707 876-1916 Vly Ford,CA 12:13pm night direct 8 .40
13 Feb27 931 432-5696 Cookevi So,TN  12:34pm night direct 7 35
14 Feb27 931525-6368 Cookeville,TN 4:56pm night direct 6 .30
15 Feb27 831602-1625 Santa Cruz,CA  7:30pm night direct 13 65
16 Mar 1 931 520-5330 Cookeville,TN 9:18am night direct 4 .20
17 Mar 1 931 372-7227 Cookeville, TN 9:46am night direct 6 .30
18 Mar1 931 526-3435 Cookeville, TN 12:47pm night direct 3 15
19 Mari 931 520-5330 Cookeville,TN 4.00pm night direct 4 .20
20 Mar2  831502-1625 Santa Cruz,CA  10:46am night direct 3 15
21 Mar2  831502-1625 Santa Cruz,CA  10:51am night direct 2 10
22 Mar2 310 246-0367 Bevrly His,CA 12:30pm night direct 7 .35
23 Mar2  312385-1820 Chicago,IL 3:31pm 'night direct 33 1.65
24 Mar2 202 514-2648 Washington,DC  4:04pm night direct 16 .80
25 Mar3 931 528-6581 Cookeville,TN 2:.01pm night direct 1 .05

Mar 3 931 528-6581 Cookeville,TN 4:18pm night direct 28 1.40
27 Mar4 931 372-0701 Cookeville,TN 9:49am night direct 2 10
28 Mar4 505 352-1257 Albuqurque,NM  11:58am night direct 2 10
29 Mar4  931372-7227 Cookevills, TN 12:02pm night direct 1 05
30 Mar4  931528-6581 Cookeville,TN 12:03pm night direct 12 80
31 Mar4 931 432-5696 Cookevl So,TN  12:14pm night direct 5 .25
32 Mar4 920 235-8298 Oshkosh,WI 12:24pm night direct 1 10
33 Mar4  312385-1925 Chicago,IL 6:42pm night direct 1 .05
34 Mar5 202 216-2400 Washington,DC  7:54am night direct 1 05
35 Mar5 202 216-2400 Washington,DC  8:02am night direct 7 .35
3 Mar5  202216-2404 Washington,DC  9:03am night direct 38 1.90
37 Marb 505 842-8548 Albuqurque,NM  11:21am night direct 3 15
38 Marb 505 842-8548 Albuqurque,NM  11:25am night direct 1 .05
39 Mar5 504 865-2012 NewOrleans,LA  12:02pm night direct 1 .05
40 Mar5 504 212-3600 NewOrleans,LA 12:06pm night direct 1 .05
41 Mar5  713785-0677 Houston,TX 12:08pm night direct 2 10
42 Mar5 706 965-8300 Ringgold,GA 2:20pm night direct 2 10

Continues on back



Customer Service: 1 800 222-0300
Text Phone (TTY): 1 800 833-3232

Feb 26-Mar 25, 2001
Customer # 414 906-1777

Page 4 of 6

Direct dialed calls
Date Number called Where Time Rate Type Min Amount
43 Mar5 505 842-8548 Albuqurque,NM  2:23pm night direct 2 10
44 Mar5 312 385-1925 Chicago,IL 4:07pm  night direct 6 .30
45 Mar5 865 560-9902 Knoxville, TN 4:20pm  night direct 1 .05
46 Mar5  321956-9617 Melbourne,FL 4:58pm night direct 2 10
47 Mar5 831 502-1625 Santa Cruz,CA  5:00pm night direct 1 .05
. 48 Mar6 931 520-5330 Cookeville,TN 12:38pm night direct 2 10
49 Marb 212 339-9659 New York NY 1:23pm night direct 1 .05
. 50 Mar 6 931 520-5330 Cookeville,TN 1:42pm night direct 1 .05
51 Mar6  312943-7858 Chicago,IL 1:56pm night direct 2 10
52 Mar6 212 339-9662 New York,NY 1:57pm night direct 2 10
53 Mar6 312 943-7858 Chicago,IL 1:59pm night direct 1 .05
54 Mar6 312 943-7858 Chicago,IL 2:01pm night direct 2 10
55 Mar6 212 339-9662 New YorkNY  2:02pm night direct 18 90
56 Mar 6 831 502-1625 Santa Cruz,CA  10:48pm night direct 27 1.35
57 Mar7 212 313-9067 New York,NY 2:20pm  night direct 2 10
58 Mar7  310471-1305 W Angeles,CA  3:34pm night direct 3 15
59 Mar7  931526-2161 Cookeville,TN 3:54pm night direct 1 05
60 Mar7 931 526-1645 Cookeville, TN 3:55pm night direct 1 .05
81 Mar8 931 528-6581 Cookeville,TN 6:10pm night direct 6 30
62 Mar9 931 372-7227 Cookeville, TN 1:09pm  night direct 1 05
63 Mar11 931 525-6368 Cookeville, TN 10:58am night direct 15 75
64 Mar11 831502-1625 Santa Cruz,CA  12:46pm night direct 28 1.40
65 Mar 11 931 432-6046 Baxter, TN t:21pm night direct 1 .05
66 Mar11 831502-1625 Santa Cruz,CA  4:52pm night direct 5 .25
67 Mar12 202 225-5101 Washington,DC  7:59am night direct 3 15
68 Mar12 202 224-5323 Washington,DC  9:08am night direct 3 15
69 Mar12 202 225-5101 Washington,DC  9:11am  night direct 3 15
70 Mar12 202 225-3571 Washington,DC  9:14am night direct 4 20
71 Mar12 202514-2648 Washington,DC  9:23am  night direct 1 05
72 Mar12 931528-7436 Cookeville,TN 10:18am night direct 2 10
73 Mar12 707 664-2588 Petaluma,CA 2:33pm night direct 2 10
74 Mar12 831502-1625 Santa Cruz,CA  8:43pm night direct 1 05
75 Mar13 931528-7436 Cookeville,TN 10:41am night direct 2 10
76 Mar13 831502-1625 Santa Cruz,CA  1:05pm night direct 2 10
77 Mar13 310471-1305 W Angeles,CA  1:08pm night direct 1 .05
78 Mar13 202 224-5323 Washington,DC  1:23pm  night direct 2 10
79 Mar13 831502-1625 Santa Cruz,CA  2:23pm "night ' direct = -+t
80 Mar13 831502-1625 Santa Cruz,CA  11:03pm night direct 30 1.50
81 Mar14 931528-6581 Cookeville, TN 9:07am night direct 3 15
¥82 Mar14 931 520-5330 Cookeville, TN 9:33am night direct 4 .20
83 Mar 14 202 224-5323 Washington,DC  5:29pm night direct 1 .05
84 Mar14 202 224-8657 Washington,DC  5:29pm night direct 1 .05
85 Mar14 202 224-2725 Washington,DC  5:42pm night direct 1 05
86 Mar15 931372-7227 Cookeville,TN 4:13pm night direct 1 .05
87 Mar 15 305 341-3008 Miami,FL 4:.44pm night direct 1 .05
88 Mar17 931761-5868 Old Zion,TN 9:05am night direct 15 75
89 Mar17 931528-6581 Cookeville,TN 9:21am night direct 7 35
90 Mar 17 931 432-5696 Cookevl So,TN  9:31am  night direct 1 .05
91 Mar17 931 432-5696 Cookevl So,TN  9:50am  night direct 1 .05
92 Mar17 931 432-5696 Cookevl So, TN 10:20am night direct 15 .75
93 Mar17 207 846-5221 Yarmouth,ME 2:30pm night direct 1 .05
94 Mar18 931 761-5868 Old Zion,TN 6:01pm night direct 1 05
95 Mar22 931265-7107 Cookeville,TN 6:18pm night direct 7 35

® Recycled paper

(DT




Customer Service: 1 800 222-0300
Text Phone (TTY): 1800 833-3232

Feb 26-Mar 25, 2001
Customer # 414 906-1777

AT&T One Rate®

International Plan

Page 5 of 6

Direct dialed calls
Date Number called Where Time Rate Type Min Amount
96 Mar22 931432-5696 Cookevl So,TN  6:36pm night direct 2 10
97 Mar22 615 476-0529 Nashville,TN 6:38pm night direct 1 05
98 Mar22 931372-7227 Cookeville, TN 6:39pm night direct 1 .05
~ 99 Mar22 931372-0701 Cookeville,TN 6:41pm night direct 69 3.45
100 Mar23 931 372-0701 Cookeville,TN 7:34am night direct 2 10
101 Mar23 931 526-9591 Cookeville,TN 8:21am night direct 10 50
™ 102 Mar23 931 520-5330 Cookeville,TN 8:32am night direct 3 15
103 Mar23 931 526-9591 Cookeville,TN 8:35am night direct 19 .95
104 Mar 23 931 372-7227 Cookeville, TN 9:26am night direct 1 05
105 Mar23 931 372-7227 Cookeville,TN 9:59am night direct 14 .70
106 Mar 24 931 372-7227 Cookeville, TN 3:05pm night direct 3 15
624 $31.95

Description Minutes Amount
AT&T One Rate® International Plan 1.00
monthly fee Mar 25 - Apr 25 , 2001

Intemnational calls after savings 0 0.00
Total AT&T One Rate® International Plan $1.00

Other charges and credits

Date Description Amount
107 Universal connectivity charge 3.90
For an explanation of this charge,
please call 1 800 532-2021.
108 AT&T Bill Credit -3.00
Please enjoy the bill credit shown compliments of
AT&T. ltis our way of showing you we appreciate
your business.
T $.90

Taxes and surcharges

Description Amount
Federal tax 1.25
Local tax .25
State tax 2.09

$3.59

Continues on back



Exhibit 7

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
AT NASHVILLE

GEOFFREY DAVIDIAN,
Plaintiff,
vVs. No. 2-99-082

CITY OF COOKEVILLE,

Defendant.

The deposition of:
GEOFFREY DAVIDIAN
January 26, 2000

Examination by Mr. Duffy.......... ... . ... 4

Terri Comstock
Cookeville Court Reporters
6 South Madison, Suite B
Cookeville, Tennessee 38501
(931) 528-3641

COPY
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APPEARANCES

For the Plaintiff:

For the Defendant:

Also Present:

Samuel J. Harris, Esqg.
P.O. Box 873
Cookeville, TN 38503

John C. Duffy, Esqg.

First Tennessee Plaza
Suite 1700

P.O. Box 131

Knoxville, TN 37901-0131

Michael T. O’Mara, Esqg.
317 West Spring Street
Cookeville, TN 38501-7102

Jimmy D. Shipley

The deposition of GEOFFREY DAVIDIAN,

taken pursuant to agreement at Cookeville City Hall,

at approximately 1:33 p.m., January 26, 2000, taken

at the instance of the Defendant for all purposes

pursuant to the Federal Rules of Civil Procedure.

Formalities as to the caption and notice and

reading and signing by the witness are waived. All

objections except as to the form of the question are

reserved until the time of the hearing.
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EXHIBIT NO.

EXHIBTITS

DESCRIPTION

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

1

10

11

E-mail sent to Mr. Shipley from
Geoffrey Davidian dated April 5, 1999....

LATE-FILED, Any and all paperwork
submitted with respect to registration
of domain name............ ... . . . . ...

LATE-FILED, Any and all versions of
notice posted on The Putnam Pit
web site, first to last..................

LATE-FILED, Any documentation
concerning when the warning was posted
and was not posted. ........... .. ...,

Breakdown of visitors to The Putnam
Pit web site.. ...t e,

LATE-FILED, All documentation

concerning copyrighting of anything
associated with The Putnam Pit

and its web site.......... . ...

Copy of E-mail sent to Mayor
Womack from Geoffrey Davidian
dated March 2, 1999.......... ...,

Copy of E-mail from Mr. Shipley to City
employees blocking access to The Putnam
Pit web site......... . . i ...

Copy of E-mail sent to Jimmy D.
Shipley from Geoffrey Davidian
dated April 8, 1999. ... ..ttt

Copy of E-mail sent to Mayor Womack
from Geoffrey Davidian dated April 15,
B

LATE-FILED, Any and all items which
purport to have statements by any
employee or agent of the City of
Cookeville. ... ... ... ...

PAGE
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GEOFFREY DAVIDIAN,

after having first been duly sworn, testified as

follows:
EXAMINATION
BY MR. DUFFY:
Q. Mr. Davidian, you know me and we’ve been

through the depositions before, so I’'ll move right
ahead and assume that if you answer a question that
you understood it.

Is it my understanding that Mr. Harris is

representing you for purposes of these depositions?

A. Today only.
Q. Right.
A. Unless it goes through tomorrow or

something, but I mean, for the purposes of this.

Q. Where do you now live, Mr. Davidian?

A. I live in Milwaukee, Wisconsin.

Q. And has your marital status changed?

A. Since when?

Q. I notice you have a ring on today.

A. I am married.

Q. Okay. What’s your wife’s name?

A, Chris.

Q. Is that Christine Grant, the one --

A. Yes -- no. It’s Christine Davidian now.
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Q. But it was Christine Grant?

A. It was.

Q. And I assume that you operate The Putnam Pit
web site from your Milwaukee residence?

A. When I'm there.

Q. You can operate it from anywhere? Forgive
my ignorance.

A. Yes, yes.

Q. Okay. Tell me about the corporate status of

The Putnam Pit, Inc. Is it still in existence?

A. I don‘t know. I don’t think so. I filed no
papers.
Q. You did not renew -- take whatever steps

were necessary to renew the corporate charter of the

entity?
A. No.
Q. I'll try to ask it this way. Do you know

when it dissolved administratively?

A. No.

Q. When was the last time you filed any kind of
paperwork with the Secretary of State with respect to
renewing the corporate status?

A. Never. Never renewed.

Q. So it was incorporated, let’s see, back in,

what, 1977
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Exhibit 9

1 IN THE UNI TED STATES DI STRI CT COURT FOR
THE M DDLE DI STRI CT OF TENNESSEE

2 NORTHEASTERN DI VI SI ON

3

4

5 THE PUTNAM PIT, INC., et al.
6 Plaintiffs,
7 VS. CASE NO.: 2-97-0108

8 CITY OF COOKEVI LLE
TENNESSEE, et al .,

9
Def endant s.
10
11
TRANSCRI PT OF PROCEEDI NGS
12 COct ober 9, 2001
Vol ume |
13
14 BEFORE THE HONORABLE SEN OR JUDGE THOVAS A. W SEMAN, JR
DI STRI CT JUDGE
15
16
APPEARANCES:
17
For the Plaintiffs: SAMUEL J. HARRI S

18 Harris Law Firm

P. 0. Box 873
19 Cookevill e, Tennessee 38503
20 JOHN W ALLEN

Attorney at Law
21 One South Jefferson Avenue

Cookevill e, Tennessee 38501
22
23

CHARLOTTE H. SLOAN, RPR

24 O ficial Court Reporter
837-A U.S. Courthouse

25 Nashvill e, Tennessee 37203
Tel ephone: (615) 726-0355
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For

t he Def endants:

APPEARANCES ( Cont i nued) :

JOHN C. DUFFY

Wat son, Hol | ow & Reeves
P. 0. Box 131

Knoxvill e, Tennessee 37901

T. M CHAEL O MARA

Attorney at Law

317 West Spring Street
Cookevil l e, Tennessee 38501
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STEVE CORDER:
Di rect Exam nation by M. Harris
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Redi rect Exami nation by M. Harris

GEOFF DAVI DI AN:
Di rect Exam nation by M. Harris
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1997, what was the City trying to acconplish and what was
the "Pit" trying to acconplish?

A Well, at the time, what | was trying to do was,
you know, meke the City | ook good, meke us not | ook
backwards, try to really pronote the city and the area in
general. And at the tine |I thought that "Putnam Pit" was
trying to do the opposite of what | was trying to do. That
is the way -- that was ny inpression at the tinme that the
request was made

Q Now, |ast week did sonething happen with respect
to M. Davidian's web site?

A Yes.

Q Just real quick, as quick words as you can
expl ai n what happened where you, on a conputer, got access

to information on his web site?

Are you tal king about the Exhibit stuff?
Yes, yes.
Okay.

Just real quickly.

> ©o >» O >

Last week | had been asked to make sonme Exhibits
for trial, and our attorney wanted various parts of pages
fromhis site. Like they m ght want one page, they m ght
want the first fourth of the page and then not want anything
el se on the page. O on another page they nmay want |ike

sone stuff in the mddle on the top but not the bottom And

68
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the easiest way for me to make those Exhibits was to use a
program cal |l ed Front Page, which is a programthat lets you
make web sites. It's kind of like Mcrosoft Wrd except it's
for web sites.

And | went to the "Putnam Pit" and there
were two or three pages that | had to do this to. | would
| oad up the page, | would take out the stuff that | had been
instructed to take out and try to save it to ny |loca
computer there and then prepare it to be printed, you know,
to be part of the Exhibits. And on one of the pages, and
don't renmenber which one, when | went to save it on ny
computer, it cane up with a little wi ndow that had three
names of image files that were on that page, and it asked ne
what | wanted to do with themand | just clicked the save
button. And next thing | know it's saying that it's trying
to upl oad some stuff to his site. And | thought, "Oh, no,"
or sonething along those lines. And that is pretty nmuch
what happened.
That was an acci dent?
Yes, it was an accident.
Did you correct that?
Did | correct it?
Yes. You talked to M. Davidian?

| expl ai ned what had happened.

o >» O > O > O

O her than that, has the City of Cookeville ever

69
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done anything in any way to nmodify, alter, affect the
content or what M. Davidian says on his web site?
A Not that | know of.

MR. DUFFY: No further questions.

REDI RECT EXAM NATI ON

BY MR. HARRI S:
Q Whil e we are tal king about this, M. Corder, you
went to the "Putnam Pit" web page, correct?
A Yes.
Q But you went there with the software, you didn't
just go there to | ook at the page, did you? You went there

with the software that allows you to nodify web pages,

correct?
A Yes.
Q If you had wanted to copy the web page, couldn't

you have just sent a copy and then altered it offline?

A Well, that is really what | was trying to do, as
this was the quickest way and easiest way | knewto do it.

Q But obviously the City does have the software
that would allow you to nodify or alter the "Putnam Pit" web
page, don't they?

A Well, Mcrosoft sells the software package and
you can do things with lots of web sites to it. But by the
sane turn, there is sone configuration that has to take

pl ace on the web site itself to stop people from nodifying

70
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pages that aren't supposed to be nodified by those people.
Li ke you are supposed to have a user nane and password to
get into it and change stuff. Like sonebody couldn't take
M crosoft Front Page and get in our web site and do that, at
| east | hope they couldn't.

Q | didn't mean to make it that conplicated. The
City of Cookeville does have software that could be used to
alter, even if it was accidental, it could be used to alter
or modify the "Putnam Pit"?

A Yes.

Q And | ast week in the course of preparing Exhibits
for this trial, you actually started an upload on the
"Putnam Pit" web page, didn't you?

A. That is what it said.

Q Now, you said that you wanted to see a web site
that was progressive to show that Cookeville was progressive
and not backwar ds?

A Yes.

Q Don't you think being open to different
viewpoints is a progressive idea?

A Yes.

Q You have also said, in your opinion -- it was
your opinion and your viewpoint as to howthe City of
Cookevill e should be pronmpted. And by that viewpoint you

say that M. Davidian differs fromyour viewpoint, correct?

71
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agency, a trial work period is permitted
after the agency awards benefits, but not
before. Neither the Act's definition of
“disability” nor the trial work period provi-
sion supports this view. In effect. the SSA
is attempting to add a prerequisite to trial
work eligibility, contravening Congress’s
unambiguous intent.

We are hardly alone in our view that
SSR 82-52 is inconsistent with the plain
language of the Social Security Act. The
Seventh, Eighth, and Tenth Circuits have
also held that a claimant is entitled to a
trial work period if the waiting period has
expired and the claimant’s impairment is
expected to last for 12 months, regardless
of whether the agency has made an award
determination and regardless of whether
the impairment has actually lasted 12
months. See Newton v. Chater, 92 F.3d

688 (8th Cir.1996); Walker v. Secretary of

Health and Human Servs., 943 F.2d 1257
(10th Cir.1991); McDonald v. Bowen, 818
F.2d 559 (Tth Cir.1986). We are unaware
of a single federal appeals court that has
upheld SSR 82-52 as a valid interpretation
of the Act. And while policy considerations
are irrelevant where the statute is unam-
biguous, as in this case, we agree with the
Eighth Circuit’s observgtion that
conditioning trial work periods upon [the
agency's]} prior [adjudication of disabili-
ty] would subject claimants to the vaga-
ries of the administrative office in which
the claim was filed. An individual
whose claim is efficiently processed
might be able to begin trial work after
expiration of the five-month waiting pe-
riod and award of benefits, in contrast to
another claimant who filed in a busier or
less efficient office. Claimants could be
discouraged from working prior to an
adjudication, and, under SSR 82-52,
they would be forced to remain idle for
at least one year. This situation would
be inconsistent with the trial work peri-
od policy to encourage people to return
to work as soon as possible.
Newton, 92 F.3d at 694 (citation omitted).

In summary, we hold that Salamalekis
was eligible for a trial work period begin-

Y
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ning March 2, 1992, because the fiya
month waiting period had expired and hijg
impairment was still expected to last 19
months as of that date. In so holding, we
reject the agenecy’'s contrary position iy
SSR 82-52 as inconsistent with Congresg's
unambiguously expressed intent.

IV.

For these reasons, we REVERSE apq
REMAND to the distriet court with in.
structions to return this case to the
Commissioner for a recalculation of the
overpayments owed by Salamalekis, in
accordance with this opinion.

W
(s} § KEY NUMBER SYSTEM
¥

The PUTNAM PIT, INC.; Geoffrey
Davidian, Plaintiffs—
Appellants,

v.

CITY OF COOKEVILLE, TEN-
NESSEE; Jim Shipley, De-
fendants-Appellees.

No. 98-6438.

United States Court of Appeals,
Sixth Cireuit.

Argued Oct. 29, 1999
Decided and Filed July 19, 2000

Publisher of free tabloid and Internet
web page, through which publisher sought
to report on government corruption in city,
brought § 1983 action against city and city
manager, alleging that city's refusal to
provide him electronic access to city rec-
ords, and refusal to establish hypertext.
link to his web site from city’s Internet
home page, violated his First Amendment
rights. The United States District Couret
for the Middle District of Tennessee,
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"amas A. Higgins, J., 28 F.Supp.2d 822,
grinted summary judgment to city and
manager. Publisher appealed. The Court of
Appeals, Cole, Circuit Judge, held that: (1)
“publisher did not have First Amendment
right to access to city parking ticket rec-
ords in electronic form, so that city did not
violate his rights by providing hard copies
of ticket records: but (2) city created non-
public forum by allowing hypertext links
from its web site; and (3) whether city’s
refusal to allow publisher to establish link
was based on impermissible viewpoint dis-
crimination, and thus violated publisher’s
_ First Amendment free speech rights, pre-
* #8ded summary judgment.
- "Affirmed in part, and reversed . and
remanded in part.

1. Federal Courts &776

« Court of Appeals reviews a district
court’s grant of summary judgment de
novo. Fed.Rules Civ.Proc.Rule 56(c), 28
US.CA.

2. Federal Civil Procedure &2543

On motion for summary judgment,
court must examine all facts and infer-
ences in the light most favorable to the
non-moving party. Fed.Rules Civ.Proc.
Rule 56(c), 28 U.S.C.A.

3. Judgment ¢=634

Doctrine of “issue preclusion” applies
(1) when the issue presently asserted was
actually litigated in an earlier trial, (2)
When it was actually and necessarily deter-
mined by a court of competent jurisdiction,
and (3) when preclusion in the second trial
does not work an unfairness.

See publication Words and Phras-
es for other judicial constructions
and definitions.

4. Judgment &=713(2), 720
- “Claim preclusion” prohibits the par-
ties or their privies from relitigating issues
& were or could have been raised in a
Prior action.
See publication Words and Phras-
es for other judicial constructions
and definitions.

PUTNAM 'PIT, ING. v. CITY OF COOKEVILLE,%NN.
Cite as 221 F.3d 834 (6th Cir. 2000)
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5. Judgment €540

To find claim preclusion, there “ust
be (1) a final decision on the merits by a
court of competent jurisdiction, (2) a sub-
sequent action between the same parties
or their privies, (3) an issue in the subse-
quent action which was litigated or which
should have been litigated in the prior
action, and (4) an identity of the causes of
action.

6. Judgment €=585(5), 739

Grant of summary judgment to city in
§ 1983 action in which plaintiff alleged
that city had impermissibly limited his ac-
cess to city records based on his status as
non-resident of state, and interfered with
his distribution of free tabloid he published
in city buildings, did not operate under
either issue preclusion or claim preclusion
to bar separate action in which plaintiff
alleged that city had violated his First
Amendment rights by failing to provide
him with access <0 electronic information
held by city, or establish a hypertext link
from city’s Internet home page to web site
for plaintiff's publication, which was based
on events occurring after filing of earlier
suit. U.S.C.A. Const.Amend. 1; 42
US.CAA § 1983.

7. Constitutional Law ¢=82(6.1)

The collection of information is an im-
portant aspect of First Amendment free-
doms. U.S.C.A. Const.Amend. 1.

8. Constitutional Law €=82(6.1)

Ability to collect information which is
protected by First Amendment is not ab-
solute, and while First Amendment pro-
tects information gathering, it does not
provide blanket access to information with-
in the government’s control. U.S.C.A.
Const.Amend. 1.

9. Constitutional Law &90.1(8)

First Amendment does not guarantee
the press a constitutional right of special
access to information not available to the

public generally. U.S.C.A. Const.Amend.
1.
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10. Constitutional Law ©90.1(8, 9)

Records 30

Publisher of tabloid and Internet web
page. through which publisher sought to
expose government corruption in city, did
not have First Amendment right to access
to eity parking ticket records in electronic
form, and thus, actions of city in respond-
ing to publisher’s request for copy of com-
puter files of outstanding parking tickets
by providing hard copies of outstanding
tickets did not violate publisher’s constitu-
tional rights, where city had never allowed
access to parking ticket record in electron-
ic form to any other members of public.
U.S.C.A. Const.Amend. 1.

11. Constitutional Law ¢=82(6.1), 90.1(8)

An individual has no First Amend-
ment right to access to government infor-
mation in a particular form as long as the
information sought is made available as
required by the First Amendment, regard-
less of whether individual is considered a
member of the press or not. US.CA
Const.Amend. 1.

12. Constitutional Law €=82(6.1)

The denial of access to governmental
records on a single day does not rise to the
level of a violation of First Amendment
rights of person requesting access.
U.S.C.A. Const.Amend. 1.

13. Constitutional Law €¢=90.1(8, 9)
Records €30

Fact that publisher of tabloid and In-
ternet web page, who had requested access
to city’s unpaid parking ticket records, was
told on day he had traveled from outside
state to view records that he should come
on a different day, did not result in viola-
tion of publisher’s First Amendment right
of access to records. U.S.C.A. Const.
Amend. 1.

14. Constitutional Law €90.1(4)

Public forum analysis, which is tradi-
tionally applied to tangible property owned
by the government, was appropriate
means to analyze claim by publisher of
Internet web page, which sought to expose
government corruption in city, that city’s
refusal to provide hypertext link from

21 FEDERAL REPORTER, 3d SERI.

city’s Internet home page to publisheryg
web site violated his First Amendment
free speech rights. US.C.A. Const,
Amend. 1.

15. Constitutional Law ¢=90.1(1)

Three kinds of fora exist. for purposes
of analysis under First Amendment’s free
speech guarantee: (1) traditional publie fo-
rum, (2) designated public forum, and (3)
nonpublic forum. U.S.C.A. Const.Amend,
1.

16. Constitutional Law €&290.1(4)

“Traditional public forum,” content.
based state regulation of speech in which
must withstand strict scrutiny, in that it
serves a compelling state interest and is
narrowly tailored, in order to be permissi-
ble under First Amendment, is a place
such as a street, sidewalk, or park that, by
long tradition or by government fiat, has
been devoted to assembly and debate.
U.S.C.A. Const.Amend. 1.

See publication Words and Phras-

es for other judicial constructions
and definitions.

17. Constitutional Law ¢=90.1(4)

Content-neutral time. place, and man-
ner restrictions on protected speech in a
traditional public forum, which are permis-
sible under First Amendment, must be
narrowly tailored, serve a significant pub-
lic interest, and allow ample alternative
avenues of communication. U.S.CA.
Const.Amend. 1.

18. Constitutional Law €=90.1(4)

City’s Internet web home page, and
requested hypertext link from city home
page to Internet web page maintained hy
publisher who sought to expose govern-
ment corruption in city, did not allow open
communication or the free exchange of
ideas between members of the public, and
thus did not constitute a “traditional publi¢
forum,” for purposes claim that city’s re-
fusal to establish hypertext link violsted
his First Amendment free speech rights.
U.S.C.A. Const.Amend. 1.
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19. Constitutional Law ¢=90.1(1)

“Designated public forum,” for pur-
poses of First Amendment’s free speech
guarantee, is a forum in which the govern-
ment intentionally opens a nontraditional
public forum for public discourse.
U.S.C.A. Const.Amend. 1.

See publication Words and Phras-
es for other judicial constructions
and definitions.

20. Constitutional Law ¢90.1(4)

In a designated public forum opened
up by government, same standards which
govern traditional public fora under First
Amendment apply to at least some of the
government's decisions, and government
restrictions must be narrowly tailored to
serve a significant government interest
and must leave open ample alternative
channels of communication; however, these
strict standards may not be applicable to
those to whom the forum was not opened,
or to content that is not within the scope of
the forum. U.S.C.A. Const.Amend. 1.

21. Constitutional Law &=90.1(4)

In nonpublic fora, the government
may impose restrictions regulating speech
without violating First Amendment if the

regulation is reasonable. U.S.C.A. Const.
Amend. 1.

22. Constitutional Law &90.1(4)

Two-step analysis is applied to deter-
mine whether the government intended a
location to be a designated public forum,
or instead, a nonpublic forum, for First
Amendment free speech purposes: court
first looks to whether the government has
made the property generally available to
an entire class of speakers, or whether
individual members of that class must ob-
tain permission in order to access the
property, and then looks to whether the
exclusion of certain expressive conduct is
properly designed to limit the speech ac-
tivity occurring in the forum to that which
is compatible with the forum’s purpose.
U.S.C.A. Const.Amend. 1.

23. Constitutional Law ¢=90.1(4)
Citv's Internet home page, from
which city had established hypertext links

to other web sites on an individualized
basis, first in response to user requests,
and then only for web sites of “non-profit”
organizations, was a “nonpublic forum,” for
purposes of First Amendments free
speech guarantee. U.S.C.A. Const.Amend.
1L

See publication Words and Phras-
es for other judicial constructions
and definitions.

24. Constitutional Law €=90.1(4)

Both government’s stated purpose,
and nature of forum, are relevant to deter-
mination of whether the government-im-
posed restriction on access to pubtic prop-
erty is truly part of the process of limiting
a nonpublic forum to activities compatible
with the intended purpose of the property,
for purposes of determining whether re-
striction creates a designated public forum,
or a nonpublic forum, within meaning of
First Amendment’s free speech guarantee.
U.S.CA. ConstAmend._l.

25. Constitutional Law €=90.1(4)

In both designated public fora and
nonpublic fora, First Amendment’s free
speech guarantee prohibits government
from discriminating based upon the view-

point of the speaker. U.S.C.A. Const.
Amend. 1.

26. Constitutional Law ¢=90(3)
Government violates First Amend-
ment when it denies aceess to a forum to a
speaker solely to suppress the point of
view he espouses on an otherwise includ-
ible subject. U.S.C.A. Const.Amend. 1.

27. Constitutional Law €=90(1)

When the government targets not
subject matter, but particular views taken
by speakers on a subject, the violation of
the First Amendment’s free speech guar-
antee is all the more blatant, and viewpoint
discrimination is thus an egregious form of
content discrimination. U.S.C.A. Const.
Amend. 1.

28. Constitutional Law ¢=90.14)

Governmental regulation of access to
a nonpublic forum, in addition to being
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reasonable in light of governmental inter-
est, must also be viewpoint neutral in or-
der to withstand scrutiny under First
Amendment’s free speech guarantee.
U.S.C.A. Const.Amend. 1.

29. Constitutional Law ¢=90.1(4)

Although the avoidance of controversy
18 not a valid ground under First Amend-
ment for restricting speech in a public
forum, a nonpublic forum by definition is
not dedicated to general debate or the free
exchange of ideas, and the First Amend-
ment does not forbid a viewpoint-neutral
exclusion of speakers who would disrupt a
nonpublic forum and hinder its effective-
ness for its intended purpose. U.S.C.A.
Const.Amend. 1.

30. Constitutional Law ¢=90.1(4)

While government may restrict use of
a nonpublie forum it has opened to those
who participate in the forum’s official busi-
ness, it may not do so based on viewpoint
without violating First Amendment’s free
speech guarantee. U.S.C.A. Const.Amend.
1.

31. Federal Civil Procedure ¢=2191.5
Genuine issue of material fact as to
whether city's denial of request that it
establish hypertext link from its Internet
home page to web site whose publisher
sought to expose government corruption in
city, pursuant to city policy requiring
linked sites to promote the economic wel-
fare, industry, or tourism of city, constitut-
ed impermissible viewpoint diserimination
in nonpublic forum city had opened by
establishing other links, and thus violated

publisher’s First Amendment free speech’

rights, precluded summary Jjudgment.
U.S8.C.A. Const.Amend. 1; Fed.Rules Civ.
Proc.Rule 56(c), 28 U.S.C.A.

32. Constitutional Law ¢=90.1(9)
Municipal Corporations €718

City had legitimate interest in estab-
lishing policy to limit the pool of persons
who would be allowed to establish hyper-
text links to city’s Internet web page, und
In maintaining only links that were consis-
tent with site’s purpose of providing infor-
mation about city services, attractions, and

QZI FEDERAL REPORTER, 3d SER&

officials, which could potentially Justify
icy as a permissible restriction g ,
a nonpublic forum for purposes of Fxr;
Amendment. U.S.C.A. Const.Ameng L

Samuel J. Harris (argued angd briefeq
Harris Law Firm, Cookeville, TN, for &;:
pellants.

John C. Duffy (argued ang briefeq
Watson, Hollow & Reeves, Knoxville, Ty
for Appellees.

Jane E. Kirtley (briefed), University of
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Before: JONES, BOGGS, and COLE,
Circuit Judges.

OPINION
COLE, Circuit Judge.

Plaintiff, Geoffrey Davidian, appeals the
district court’s grant of summary judg-
ment on his elaims that the City of Cooke-
ville, Tennessee, and its city manager, Jin
Shipley, violated his First Amendmen:
rights by: 1) failing to provide him copies
of or access to electronic information held
by the city, and 2) refusing to establish a
hypertext link from the city’s Web site tu
the Web site of his publication, The Pu!
nam Pit. For the following reasons, we
AFFIRM the grant of summary judgmen:
with regard to the records challenge, but
REVERSE and REMAND for a trial vr
the hypertext link claim.

L

The Putnam Pit, a small, free tablow
and Web page published and edited b
Davidian, is a self-appointed eye on g0
ernment corruption for the City of Cook®-
ville. Davidian, who does not live in T‘"
nessee, originally became interested -
Cookeville in 1995 because of an U“SOIV.(\‘:
murder that occurred in the area. O
the past few years, Davidian, as editor ‘l
The Putnam Pit, has made extensive ™
quests for public information from the at*
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For example, a city administrative employ-
¢e who handled many of Davidians re-
quests, estimated that from May 1995 to
August 1997, Davidian’s requests occupied
75 1o 80 hours of city employee time. Ex-
cept for those which are the subject of this
suit, most of these requests, even some
which duplicated prior requests, were
fliled by the city.

Specifically, in July 1997, Davidian re-
quested a copy of the computer files of
Ge outstanding parking tickets issued by
the city. The city did not provide these
fles in electronic form, but gave them to
Davidian in hard copy. In October 1997,
Davidian requested that the city allow a
hyperlink * from the city’s Web site to The
Putnam Pit Web site, but the city denied
that request as well.

In September 1997, the city passed a
ordinance regarding public access to rec-
ords, including a specification that the city
is not obliged to provide electronic copies
of information when it is not kept in that
format in the normal course of business.

In October 1997, Davidian filed suit in
state court against the City of Cookeville
and City Manager Jim Shipley. in his offi-
cial capacity, for violations of his First
Amendment, due process and equal protec-
tion rights, and a variety of state law
claims. Later that month, the city re-
moved the suit to the United States Dis-
trict Court for the Middle District of Ten-
pessee. The defendants then moved for
smmary judgment. On September 21,
1998, the district court granted summary
judgment on the federal claims and dis-
missed the state claims without prejudice.
Dayidian filed a timely appeal. On appeal,

argues that the district court erred in
granting summary judgment on his First
A}ﬂendment challenges. brought under 42
US.C. § 1983, o the denial of electronic
atcess to the city's parking ticket records
Loa hyperlink, or “link,” connects one Web

_site 10 another, so that a user can move di-
recth from one Web site 1o a second.

and to the city’s refusal to establish a
hypertext link from the city’s Web site.?

Unfortunately, the differences between
Davidian and the city are not limited to
this suit. Davidian also has another, simi-
lar, outstanding suit for alleged violations
of his First Amendment rights by the city.
This related suit (“Davidian II”) was filed
by Davidian against Cookeville City Attor-
ney T. Michael O'Mara, in his individual
and official capacity, and Shipley, in his
individual and official capacity. In Dovidi-
an 11, filed under 42 U.S.C. § 1983 in the
United States district court in March 1997,
Davidian alleged that his rights were vio-
lated by limiting his access to city records
based on his status as an out-of-state (Cali-
fornia) resident and interfering with the
distribution of The Putnam Pit in city
buildings. The suit was referred to a
United States magistrate judge, who rec-
ommended that the district court grant the
defendants’ motion for summary judgment.
Although Davidian 11 was actually filed
before the instant case, the district court
granted defendants’ summary judgment
motion in Davidian Il in February 1999,
after summary judgment had been granted
in this case. Davidian appealed again. On
April 17, 2000, a pane! of this court af-
firmed the district court in that case.

IL.

[1,2] This court reviews a district court’s
grant of summary judgment de novo. See
Smith v. Thornburg, 186 F.3d 1070, 1074
(6th Cir.1998). Summary judgment Is
proper “if the pleadings, depositions, an-
swers to interrogatories, and admissions
on file, together with the affidavits, if any,
show that there is no genuine issue as to
any material fact and that the moving par-
ty is entitled to a judgment as a matter of
law.” Fed.R.Civ.P. 56(c). The court must
examine all facts and inferences in the
2. Davidian filed a2 motion to consider newly

discovered evidence on February 10, 2000

and filed a supplement to the motion on

March 16, 2000. These motions are denied
by the court.
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light most favorable to the non-moving
party. See Anderson i. Liberty Lobby,
Inc.. 477 U.S. 242, 248, 106 Q.Ct. 2505, 91
L.Ed.2d 202 (1986).

mn?

[(3-6] Davidian alleges that the City of
Cookeville violated his First Amendment
freedom of the press by denying him ac-
cess to city parking ticket records in elec-
tronic form.

[7,8) The collection of information is
an important aspect of First Amendment
freedoms. See Branzburg v. Hayes, 408
US. 665, 728, 92 S.Ct. 2646, 33 L.Ed2d
626 (1972) (stating that “without freedom
to acquire information the right to publish
would be impermissibly compromised”).
This ability to collect information is not
absolute. however. Although the First
Amendment protects information gather-
ing, it does not provide blanket aceess Lo
information within the government’s con-
trol. See Houchins v. KQED, Inc., 438
U.S. 1, 8, 98 S.Ct. 2588,,57 L.Ed.2d 533
(1978).

[9,10] First, “[tJhe First Amendment
does not guarantee the press 2 constitu-
tional right of special access to informa-
tion not available to the public generally.”
Branzburg, 408 U.S. at 684, 92 S.Ct. 2646.
Although some circumstances may dictate
distinguishing journalists from the general
public, the difficulty of this court’s deter-
mining who may be considered “press” is

3. As an initial matter, we reject the city's
argument that this appeal is barred by the
district court’s summary judgment in Davidi-
an 1l because of issue or claim preclusion.
lssue preclusion applies “(1) when the issue
presently asserted was actually litigated in an
earlier trial, (2) when it was actually and
necessarily determined by a court of compe-
tent jurisdiction, and (3) when preclusion in
the second trial does not work an unfairness.”
United States v. Berman, 884 F.2d 916, 922
(6th Cir.1989). Claim preclusion prohibits
the * "parties or their privies from relitigating
issues that were or could have been raised’ in
a pwior action.” Kane v. Magna Mixer Co.. 71
F.3d 555, 560 (6th Cir.1995) (quoting Federat-
ed Dep't Stores, Inc. v. Moitie, 452 U.S. 394,
398, 101 S.Cu 2424, 69 L.Ed.2d 103 (1981)).
To find claim preclusion, there must be: “(1)
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obvious. See Branzbirg, 408 1.5, at 704,
g2 S.CL 2646, see also Smith v. Plati. 36
F.Supp2d 1195, 1203 (D.C010.1999) (re-
jecting claim of a publisher of an Internet
Web site on University of Colorado athlet.
ics who alleged, among other things, that
he had been denied press privileges by a
university media liaison). In this case,
Davidian, by publishing The Putnam Pi,
is akin to a twenty-first century “lonely
pamphleteer.” Branzburg, 408 U.S. at 704,
92 S.Ct. 2646, whose access 10 information
must be equal to that granted to members
of the public. There is no indication in
the record that access %o parking ticket
records in electronic form had ever been
allowed by the city. Davidian has no
greater right to this information than the
general public; accordingly, the city does
not have an affirmative duty to provide
this information to him. See Pell v. Pro-
cunier. 417 U.S. 817, 834-35, 94 S.Ct.
2800, 41 L.Ed.2d 495 (1974).

Davidian admits that he had access to
the parking tickets in hard copy, although
he complains of being denied the informa-
tion in electronic form and being harassed
by eity officials, and on one occasion, artN=
ing at city offices and being told that ne
one could help him that day.’ Davidian
wrote a story for The Putnam Pit based
on the parking tickets he reviewed. Davi-
dian, however, asserts that, given the
changing nature of the information ;e
sought, electronic access Wwas necessary.

a final decision on the merits by a court of
competent jurisdiction; (2) a subsequent ac-
tion between the same parties or their privies;
(3) an issue in the subsequent action wixch
was litigated or which should have been liti-
gated in the prior action; and (4) an idenuty
of the causes of action.” [d. Although the two
suits are related, the factual circumstances
upon which they are based are distinct”
cifically, the events which form the
the suit before this panel occurred ain

filing of Davidian II in March 1997. " AcCor®
ingly, neither claim preclusion nor issu’ém

clusion bars this action.

4. Davidian alleges that, on another p¢
for a different request, he was given:§
response.
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