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OPINION

Tothe extent possible, wewill review the evidencein an order which ischronologicd to the offense.

STATE'SPROOF




The victim, Tommy Burks, had lived in Cumberland County with his wife Charlotte for
approximately thirty years. Hefirst had been a Sate representative and then a state senator, being in the
latter position for gpproximately twenty years prior to his desth on October 19, 1998. The defendant,
Byron Looper, was the Putnam County Tax Assessor at thetime.

Sergeant Joseph H. Bond, aMarine recruiter residing in Hot Springs, Arkansas, testified that hehed
known the defendant since they were about 14 years old and in the ninth grade. They did not see each
other “for quite awhile’ after high school, Bond joining the Marines and the defendant entering the United
States Military Academy. Henext saw the defendant around Christmas of 1985, two years after they had
graduated from high school, and, following that, in 1986, when the defendant enrolled a the University of
Georgia. Hedid not see the defendant again until approximatdly ten yearslater. The defendant caled him
in May or June 1998 and said that he wanted to stay in touch with Bond, and, about three weeks later,
again tdephoned Bond, asking if he could visit himin Arkansas. Bond agreed, and the defendant cameto
Hot Springs shortly after that, visting in June 1998. Together they went to abar and drank throughout the
night. During thisevening, the defendant said that hewas*“ either asenator or acongressman,” in Tennessee
and, accordingly, Bond introduced him as* Senator Looper.” Either later that night or the next morning, the
defendant admitted to Bond that he was “ actudly just running for office.”

During thisweekend visit to Hot Springs, the defendant spoke of hisinterest in firearms, saying that
he had “been thinking about getting one.” He questioned Bond about the specifics of firearms, “ different
cdibers, how accurate they were, the ranges on them, and asked . . . about slencers” as well as
“[cloncedlibility, what would be concedlableinacrowd.” Later during thevist, speeking of theection, the
defendant said that “ he had thought about killing [his opponent].” Additiondly, he said that “if there were
only two people on the balat, if one of them died 30 days before the dection, that he would automaticaly
win.”

The defendant then came unannounced to Bond' s gpartment in July or August 1998, where he
dtayed for “acoupleof days” Duringthisvist, thedefendant “was moreintent on getting aweagpon,” saying
that “since the dection was coming up, he needed one quick.” Although he had no intention of doing so,
Bond agreed to obtain a pistol for the defendant. Bond said he thought * the €l ection would go ahead and
happen, and that would beit, and | wouldn’t hear anything eseaboutit.” After hisdeparture, the defendant
telephoned Bond “ about every day, sometimes two, three, four timesaday,” wanting “to know if [Bond]
had got him a pistol yet.” Bond made excuses for not doing so, and did not obtain a pistal for the
defendant. The defendant sent Bond a money order for $150. The telephone calls from the defendant
continued “[ijngde of aweek of him leaving.”

William Lindsay Adams, J., testified that he resded in Baton Rouge, Louisiana, and periodicaly
worked “as a staff person for political campaigns around the country and in [hig] own gate.” Hewould
become effiliated with candidates by word of mouth or through trade publications. In the July 1998 edition
of Campaigns and Elections, he had seen a notice seeking “a campaign saff or manager for afird tier
campaign.” The advertisement provided afacamile number to which to respond but not the name or other
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information about the candidate. About three days after he had faxed his résumé to the number, Adams
received a telephone cdl from a person identifying himsdf as “Byron Looper,” who sad that he “had
changed hisnameto Low Tax Looper.” Adamstold of his*“credentids,” which included working “for a
conservaive governor who had just recently passed some laws in Louisana that [the caller] seemed

interested in.” The cdler asked about “[c]onceaed wegponslaws’ and the “details of the law, and how it
was passed, and what was[Adams | rolein the legidation, or the campaign to get thislaw dected.” The
cdler said that hewas acandidate for the state senate; and, Adams“wanted to know how much hethought
it would teke to run arace’ to find out “if he was serious or not.” The caler said that the race would cost
“[f]hirty-five cents” but Adams did not ask for an explanation because the conversation was “very

awkward” with “[a] lot of pauses” Adams testified how the caler said that he would win the race: “He
had severd ideas, but he suggested that maybe if a candidate wasn't in the race a the end, if something

happened to the candidate, that the race wouldn't cost that much to run, which was my concern, the
money.” Adams decided against going to work for the cdler.

Russdll Duketestified that he had been afriend of Russall Looper, the defendant’ s brother, for “[dt
least five, SX, seven, eight years.” Duke said that he resded in Oakwood, Georgia, which waslocated in
the northeast part of the state, “[a]bout [a] four-and-a-haf, five hours’ drive from Crossville, Tennessee,
Hetedtified that he and Russdll Looper had planned to go out with some friends on October 17, 1998; but,
because L ooper “had something that he had to do” with hisgirlfriend in Atlanta, Duke then agreed to “run
some errandsfor Byron,” a Looper’ srequest. Prior to that, he had met the defendant on two occasions.
Duke and the defendant were to meet a the FHlowery Branch, Georgia, home of the defendant’ s mother,
which was*“[w]ithin five to seven miles’ of Duke sresdence. Duke arrived there at about 7:30 p.m. and
alowed the defendant to use his cell phoneto maketwo or three callsabout car advertisements he had seen
inan Auto Trader magazine. The defendant owned a Beretta automobile which he left a his mother’s
resdence as Dukedrove himtolook at carsfor sde. With the defendant driving, they took one of the cars
for sde, ablack, four-door “older body-styled Audi,” on atest drive. The defendant purchased the Audi
for “somewhere like twelve ($1200) or twelve, fifty ($1250).” In his own vehicle, Duke followed the
defendant, driving the Audi, back toward the home of the defendant’ smother. Five or ten milesbefore his
mother’ shouse, the defendant and Duke stopped at a car wash, where the defendant said that “ he wanted
to find somewhere that waswell lit to leavethe car.” It wasthen parked a ashopping mal about ten miles
from the house of the defendant’s mother, with Duke returning the defendant to her resdence. The
defendant explained that he wanted to park the car at aplace other than his mother’ s house “ because cars
had been following [him] since he had came [sc] from here down to hismother's” Duke had not spoken
with the defendant since that night. However, he later identified to Tennessee Bureau of Investigation
(“TBI”) agents the sler of the Audi.

On cross-examination, Duke said that it had taken [ pproximatdy four-and-a-hdf tofive hours’
to drive from his home in Georgiato Crossville, where the trid was being conducted. He agreed that to
drive from his resdence in Georgiato Crossville by the expressway, it would be necessary to go south to
Atlanta. Toavoidthis, adriver would haveto take“[clountry back roads.” Regardless of which routewas



taken, thedrive from hisresdence to Chattanoogawould take* probably two and ahalf hours.” Dukesaid
that the tires on the Audi, when it was purchased by the defendant, were “pretty worn.”

Miched R. Levy tedtified that in October 1998, he had been living in Lilburn, Georgia, and had
advertised a 1987 Audi 4000-Sin the Auto Trader for sdle. He said that the defendant responded to the
advertisement on October 17, arriving with afriend at Levy’s residence about 6:00 p.m. The defendant
told Levy that he bought cars, repaired them, and then sold them. Levy received $1200 in cash from the
defendant for the vehicle, giving him thetitle and a bill of sde. Identifying his receipt for atire purchase,
Levy sad that he had fourteenrinch NTW Viper tires put on the vehicle on October 19, 1996, and had
driven the car 30,000 miles since ingdling thetires, which “werein good condition, though.” He said that
the car had ignition problems and would not start dl of the time.

Onthemorning of Monday, October 19, 1998, the victim and hiswifedept |ater than usud; and the

victim did not go to alocal Hardee' srestaurant for biscuitsfor himsdf and hisgrandson, aswas his custom.

A group of children were coming to the pumpkin patch on their farm between 9:00 and 9:30 am. that

morning. Asthe victim was preparing to leave for the pumpkin patch, his daughter telephoned, and, after

they talked, hiswife spokewith their daughter, who was celebrating her birthday thet day. Thevictimleft for
the pumpkin patch, and his wife left to join him at about 8:30 am.

Asthevictim’ swifewas onher way to meet her husband, she saw their farm hand, Wedey Rex, as
he drove “red fast” out of the farm road. She jumped out of her car to meet him as he pulled over. He
jumped out of histruck and said, “ Something’ s bad wrong with [the victim]. He sgot blood coming out of
hisear.” Sheingructed him to telephone 9-1-1 and then proceeded down the farm road to her husband.
She saw histruck and got out and touched him. She explained that, “I didn’t redlly redize what— 1 didn’t
know what had happened to him until I — 1 washolding him, and | felt the back of hishead, and hehad abig
knot on the back of hishead, and | looked &t hisface, and | could see the hole”

Thevictim’ sdaughter, Kim, and emergency medica workers soon arrived at the scene. Detective
Gary Roach, of the Putnam County Sheriff’s Department, followed by Chief Detective David Andrews,
arrived at about 9:00 am. A number of other law enforcement officers subsequently arrived. Roach went
to the victim’s truck, seeing that the driver’s Sde door was open and that the victim’s body was inside.
Wedey Rex said he had seen ablack car coming down thefarm road, away fromthe victim’ struck, before
Rex had found the victim’s body. After Rex had shown Roach the place where the black car had turned
around, officers secured the area and covered the tire tracks with tarpaulins to preserve the evidence.
Photographs and avideotape were made of the crime scene. Thefollowing morning, Detective Roach was
informed that someone at the victim’ s farm wanted to speak with him, and, upon hisarrivd, learned that it
was Wedey Rex. He met Rex at the hog barn where Rex said that he had seen on television the person
who had been driving the black car, and that his name was Byron Looper.

Wedey Rex testified that hewas 24 years old and had lived onthe Burks' farm since hewasthree.
He had graduated from high school in Cookeville, where he had attended special education classes and
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received a specid education diploma. He said that he had troublein school with “my reading, writing, and
my math.” He had no trouble with hisvison. He described his duties at the farm as “tak[ing] care of the
animals, and feeding the cows, and just different stuff.” Onthe morning of October 19, 1998, he had gone
to the Hardee' srestaurant in Monterey for breakfast, and then returned to the barn to feed the animalsand
preparefor agroup of children coming that day for ahayrideto the pumpkin patch. Ashewasonthefarm
road, he " saw ablack car comein, o [he] pulled over, and [he] seen [thevictim] cominginbehindit.” He
described the single occupant of the black automobile as“awhite mae, had glasses on, had ablack jacket
on with a pair of gloveson.” The vehicle proceeded down the road and then turned around. Thevictim
stopped histruck beside Rex and asked “who wasin the black car.” Rex replied that he did not know who
the occupant was. AsRex drove off, helooked back and saw the black car pull dongsidethevictin' sgray
Dodge pickup truck. Rex continued and when he had gone about 100 yards, going to the hay trailer, he
heard a“pop,” and thought he had run over gravel or had ablowout. As he looked in the mirror, he saw
“theblack car coming in behind” him “pretty fast.” Theblack car turned on Highway 70 toward Monterey.
Not redizing that anything was wrong, Rex fixed the hay wagon before returning to the barn. About five
minutes later, he passed the victim’s truck, and it appeared that the victim “was reading something in his
lap.” Returning on the tractor, Rex again came beside the victim’ s truck:

And, s0, | went on through and got the tractor. | come back out
the sameroad onthetractor, and | got up thereto [thevictim’g] truck, and
| seen that there was some blood on his ear, and | thought there was
something wrong, so | got off the tractor and checked him. | sort of
touched him, and | noticed — | said, “Well, | need to go tell Kim.”

He then went to the victim’ s daughter’ s house located at the end of theroad and told her to call 9-
1-1. Next, hefound thevictim’ swife and told her that there was something wrong with [the victim],” and
asked an acquaintance who worked at the fire department come to the scene.

Rex tedtified thet, beforethat day, he had never seen the defendant. Helater told the policethat the
black car “looked likeaToyota,” but hewasnot certain that thiswasthe case. Looking at aphotograph of
ablack Audi automobile, he said that it appeared to be of “the car that was on the farm that morning,”
recognizing it partly because of “the circleson it . . . the seat covers, the top of the seats” Later that
morning, Rex asssted a police officer in preparing a computer sketch of the man he had seen driving the
black car. The following morning, hewent to the residence of Moe, afellow farm worker, to seeif hewas
going to work that day and sat with him to watch the news. As he watched a morning newscast, he was
“[a hundred percent” certain that a photograph of the defendant being shown was the man he had seen
driving the black car on the farm road the morning of thekilling. Rex then went to Mrs. Burks house and
told the two deputiesthere that he“ needed to get ahold of Gary Roach,” who wasthe only investigator he
remembered from the previous day. He told Roach that he had recognized the man, although he could not
remember the man’ sname. Rex then identified in court the defendant as being the man driving the black car
he had seen that morning on the farm road.



At the crime scene, TBI Agent Don Carman observed the victim’ s body and took inventory of the
contents of the victim’s pockets. Inside the victim’s pockets were $43, a white handkerchief, a brown
wallet containing a driver’ s license, a pocketknife, two setsof keys, and some change. Carman inspected
the victim’s truck but did not find any fired bullets or cartridge cases. The driver’s sde window of the
victim’struck had been rolled down and was not broken.

Agent Carman, who was qudified as a firearms identification expert at trid, tedtified that he
examined the bullet recovered from the victim's body and determined it to be a nine-millimeter dass
jacketed bullet. Carman dso received a Smith and Wesson Sigma Series Modd SW9V nine-millimeter
pistol, aswell asa Smith and Wesson nine- millimeter magazine, for examinaion. After examining test-fired
bulletsfrom the pistol and comparing them with the bullet recovered from the victim, he determined thet the
bullet was fired from the barrd of the pistol. He tedtified that the magazine was redtricted for law
enforcement use and was banned for normal practice.

Dr. Sullivan Smith, an emergency physician a the Cookeville Regiond Medicd Center and the
Putnam County Medicad Examiner, testified that he arrived at the crime scene at gpproximately 9:30 am.
Thevictim’ sbody was4till in histruck, and Dr. Smith observed that he had ableeding wound from hisface.

Later, he Sgned the deeth certificate, which listed the cause of death as a gunshot wound to the head.

Dr. Charles Harlan tedtified that he performed the autopsy on the victim’s body on October 19,
1998. The cause of thevictim’s deaeth was a gunshot wound to the head. Dr. Harlan stated that the bullet
entered the victim’ sbody “ & the junction of the left Sde of the bridge of the nose and the | eft eyebrow . . .
and then traveled through the brain and was recovered in the pogterior right cavarium.” Thevictim’ swound
wasa“distant gunshot wound,” meaning that the barrdl of the weapon was at |east twenty-four inchesfrom
the victim’s body when it wasfired.

The morning that the victim was killed, Jenny Conley, the manager at the Hardee' s restaurant in
Monterey, wasworking at the drive-through window where her first customer that morning “ seemed like he
wasin ahurry and nervous, upset that he had to wait for the correct food.” As she corrected hisorder, he
“dgpped the money on the counter,” from where the wind blew it into the store.  She described the
customer, who was wearing a white Oxford shirt and black, wire-rimmed glasses, as“[K]ind of dender,
averageheight . . . [d]ark hair that’ skind of feethered ontheside.” The customer wasdriving ablack, four-
door car with gray interior. Ms. Conley later identified the defendant from a photographic lineup asthis
customer.

The defendant appeared, again unannounced, at Sergeant Bond' s apartment between 11 p.m. and
1 am. thenight of October 19, 1998. After being admitted into the apartment, the defendant’ sfirst words
were, “I didit, man, | didit.” When questioned by Bond, the defendant said, “1 killed that dude. . .. That
guy | wasrunning againg. . .. | busted acapinthat dude shead.” The defendant was*[n]ervous, fidgety,
pacing dl over [Bond' g livingroom [sic], pacing behind the couch, couldn’t be fill.” The defendant said
that he had used a nine-millimeter pistol he had gotten from “a guy he knew that either had a business or
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went to police auctions, went to gun shows, things likethat.” He said that, after he shot the victim, “he
drove for about 10 or 15 minutes and threw [the pistol] out the window.” Disclosing the details of the
killing, the defendant said that it had been “kind of foggy” that morning and he had gone to the victim's
house and shot him. Concerned that he had | eft tire tracks at the scene, he asked if Bond “knew a place
where he could get . . . new tires” He said that, at the shooting, “he passed a guy on the road that either
knew him or might have known him, and— but he didn’t know whether he saw him or not, or could tell who
hewas.” The defendant questioned Bond, “Y ou'll cover my asson this, won't you?” Bond replied that he
would provide an dibi for the defendant, who then said, “If you waked in in your dress blueswith al of
those medals you' ve got, that would be the best dibi | could ever have.”

The defendant left Bond's gpartment the following morning, exchanging suitcases with Bond
because “he didn’'t want anything on his suitcase” As the defendant went to leave, his “car wouldn't
crank,” so Bond pushed the defendant’ s car with hisown. Bond identified a photograph of an Audi 4000
S as being the vehicle the defendant was driving. The defendant left Bond' s gpartment on Tuesday, and
Bond' s brother telephoned the following Friday or Saturday to inform him that the defendant’ s opponent
had been killed. Concerned about what might happen to him, and after advice from othersin this regard,
Bond telephoned the didtrict attorney’ s office where the killing had occurred.

Gerhard Noll testified that he owned and operated an auto repair shopin Tucker, Georgia. Hesad
that “[slomewhere between the 11th to 20th” of October 1998, a man brought a black, four-door Audi
4000- S to his shop, complaining of severa problems with the vehicle. The repair order for this vehicle,
which had been partidly filled out by the customer, bore the name and signature of “ Anthony Looper” and
the address“ Creek Stone Court” in Stone Mountain, Georgia. The charge for the repairswas $575. The
repairs did not include replacing thetires. The customer, whom Noll said he could no longer identify, told
him that he was going to be out of town and leave the car for “acouple of weeks.” However, the vehicle
remained there for severad months. After receiving ateephone cal notifying him that the person who had
left the car no longer wanted it, Noll utilized the vehicle's paperwork, which he found in the glove
compartment, and sold it. Thetitlenamed“Michael Levy” asthe sdler and“Joann Milligan,” towhom Nall
sold the vehicle, as the buyer. Milligan testified that she had purchased the vehicle from Nall for $1,700.
Becausethetagson the car had not expired, shedid not change them, and, subsequently, was met by police
officers as she was about to get into the vehicle. She had not replaced the tires after purchasing it from
Noll.

Robert J. Muehlberger, the manager of the forensic laboratory of the United States Postal
| ngpection Service and aforensic document examiner, testified that he had examined the sgnature” Anthony
Looper” on the origind Gerhard Auto House form and on a quitclam deed and two campaign financid
disclosure statements bearing the signature “Byron A. Looper,” as wdl as an gppointment of politica
treasurer form aso bearing the signature “Byron A. Looper.” He tedtified that, in his opinion, the same
person had signed each of these documents.



Nancy Bowman, the adminigtrator of eectionsfor Putnam County, testified that the candidatesfor
the 1998 dection for the Fifteenth Senatoria Didrict were Tommy Burks, the Democratic nominee, and
Byron Looper, the Republican nominee. Because Senator Burks died fifteen days prior to the dection, his
name was covered over on the voting machines and marked out on the paper ballots, in accord with
Bowman' sinterpretation of theeection law. She said that the defendant had Sgned hisqudifying petition as
“Byron Low Tax Looper.” Since Senator Burks died less than forty days prior to the eection, only the
defendant’ sname gppeared onthe bdlot. However, Charlotte Burks, the victim’ swidow, won the el ection,
as awrite-in candidate, in each of the eight counties in the didtrict.

TBI Agent Larry O’ Rear testified that he participated in the execution of a search warrant at the
residence of the defendant. Heidentified ashoulder holster which wasfound hanging on acoat rack in one
of the bedrooms; however, no pistal or other type of firearm wasfound in theresidence. Hedid not havean
opinion as to whether the holster was designed for a particular type of pistol, revolver, or semiautometic.
During histestimony, he placed, dternately, in the holster, a.45 automatic and anine-millimeter Smithand
Wesson.

Jmmy Hamlet testified that in March 1999, while employed by Meadows Congtruction, he was
working with acrew “picking up litter dong the interdate and the exits.” On March 1, they had sarted at
Monterey on I-40 West and were working toward Cookeville. Hetestified that while“walking up the exit
ramp” a Exit 288, hefound anine-millimeter Smith and Wesson pistol. Hamlet subsequently gavethepigtol
to Randy Maynard of the Tennessee Highway Petrol.

James Sparkman, an employee of Averitt Express, tedtified tha the weekend following
Thanksgiving 1998, he was “four-wheding” near his grandparents property by the Cdfkiller River and
came*“ across something shiny intheroad.” He sad that the object, which was agun magazine, “had mud
on it” and was on the river bank between two bridges. Later, his mother telephoned the White County
Sheriff’ sDepartment, informing them of the clip, and wastold it would be picked up. However, thisdid not
occur and Sparkman then tel ephoned the Cumberland County Sheriff’ s Department because of hisconcem
in having the clip uponwhichwasimprinted “law enforcement useonly.” Subsequently, hegavethedliptoa
TBI agent. He said that he found the clip “gpproximately 20 to 25 miles’ south of the intersection of
Highway 111 and I-40.

John Kenneth Stansdll, ., the generd manager for G.T. Didributorsin Rossville, Georgia, testified
that hiscompany, located ninety-Sx milesfrom Crossville, Tennessee, sold law enforcement equipment. He
said that on March 7, 1997, he sold two Smith and Wesson SW9V nine-millimeter pistols, bearing serid
numbers PAM8264 and PAM7629, to Officer Tim Murphy of the Monterey Police Department, after
Murphy had presented him with a letter from the City of Monterey authorizing Murphy to make the
purchase.

Officer Tim Murphy of the Monterey Police Department testified that on March 7, 1997, he met
with John Bowden, Mayor of Monterey, at City Hall where Bowden gave him $700 in cash to purchase
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two Smith and Wesson Sgmanine-millimeter pistolsfor him. That day, Murphy and Officer Bruce Cantrell

drove to G.T. Didributors in Rossville, Georgia, where Murphy purchased the pistols Bowden had

requested, aswell astwo .40 cdiber pigtols, while Cantrell purchased a.45 caliber pistol. Upon their return

to Monterey, Murphy delivered Bowden' s pistolsto him at hisoffice, where the pistolswere passed around
and “dry-fir[ed]” by Bowden, Murphy, City Council Member Wt Phillips, and Assstant Chief of Police
Terry Rizor. When Murphy left Bowden'’s office that day, both nine-millimeter pistolswerein Bowden's
possesson. However, helater learned that Wt Phillipswasthe recipient of one of the pistolsand assumed
that Bowden had kept the other one.

Subsequently, in March 1999, after the murder weapon had been found and associated with the
victim’' sdeath, Murphy wastwiceinterviewed by TBI Agent Bob Krofssk about his purchase of the nine-
millimeter pistols. Murphy admitted that helied about “[4] lot of things’ inthefirgt interview, specificdly thet
he origindly bought the pistals for himsdlf, not disclosing that he had in fact purchased them for Bowden.
Hesad that helied during theinterviews because of fear that he had used his position asapolice officer “for
something other than it wasmeant to be.” Murphy admitted that he had untruthfully completed the Federd
Firearms Transaction Form on March 7, 1997, by answering “yes’ to the question: “1 am the actua buyer
of the firearm indicated below. | understand that if | answer no to this question, the deder cannot transfer
the firearm to me.”

Sheila Johnson, a secretary in the Putnam County Tax Assessor’s office who dso had done
housecleaning for the defendant at his resdence, testified that the defendant did not come to the office
during October 19-22, 1998. She said that John Bowden a so worked in the assessor’ s office and was
there on October 19, 1998. She noticed that the defendant “ seem[ed] alittlemore quiet” than usual during
the three weeks preceding the victim’s degth.

While cleaning the defendant’ s residence about a month to amonth and ahdf before thevictim's
murder, Ms. Johnson saw ahandgun under acushion on the couch. Shewas contacted by law enforcement
officdals on October 21, 1998, and gave a statement to TBI Agent David Emerin about the handgun which
ghe said had a“two-tonetoit . . . darker on the bottom and lighter on top.” After she was shown an array
of gun illugrations in an effort to identify the type of handgun she had seen, Ms. Johnson initided the
illugtration of aModd SW9V pigtol. However, she fet she had been “[sjlomewhat” directed to certain
types of gunsto identify.

On cross-examination, Ms. Johnson tetified that she “fdt intimidated . . . likel wasthe one being
tried for this’ when she gave her statement. She was not alowed to write her statement, and, to her
knowledge, her statement was neither tape-recorded nor videotaped. She said that she told the assistant
digtrict attorney before trid that the gun illugtration she had initided was not the gun she had seen a the
defendant’ s house.

TBI Agent David Emerin testified that thevictin? sfarm employee, Wed ey Rex, cameto the Putnam
County Justice Center on October 20, 1998, and said that he had seen the man he saw the morning the
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victimwaskilled on teevison in apolitica advertissment. The defendant became a suspect and, the next
day, October 21, 1998, the TBI called the Putnam County Tax Assessor’ s Office and asked employeesto
cometothejustice center threea atimefor interviews. During Emerin’ sinterview with ShellaJohnson, she
told him that once when she was cleaning the defendant’ s house, she saw the handle area of a gun which
was “agray on the upper top area, and . . . darker on the bottom lower area.” He showed Johnson two
gun cata ogs which she reviewed thoroughly, immediately discounting the revolvers and any type of rifleor
shotgun asthe gun she had seen at the defendant’ shouse. After Johnson wasunableto identify any weapon
in the catalogs, Emerin contacted Tommy Hefland, a senior forensic scientist with the TBI Laboratory,

Identification Divigon for Firearms, and gave him Johnson's description of the gun: “different colored
materid onit, the ridges on the dide were from the center of it, dl theway back.” Hefland told him that the
description sounded like* something from the Sgmaseries’ and faxed him a photocopy which he showed to
Johnson.  Johnson identified the gun on the photocopy as the type she had seen at the defendant’ s house.
At the time of Johnson's interview, Emerin did not know what the murder weapon looked like; he only

knew that it was a nine-millimeter because that was the type of bullet recovered from the victim. He
reduced Johnson' s statement to writing, and the two of them went over the statement “line by line, period to
period,” with Johnson initiding al corrections and the top and bottom of each page for authentication

purposes and dso Sgning an afidavit.

Agent Emerin was contacted by Joe Bond who expressed a desire to come forward with the
information he had. Subsequently, on November 3, 1998, Agent Emerin met with Bond in Georgiawhere
Bond gave him the defendant’ s bag which had a Ddlta Airlines identification tag bearing the defendant’s
name. Two days later, he met with Bond again, thistime at Bond' s apartment in Hot Springs, Arkansss.
There, Bond gave him another bag, containing numerousitemsof clothing and persond items, that belonged
to the defendant. Agent Emerin individualy bagged the contents of the bag and took photographs of the
bag, Bond's vehicle, and Bond. At that time, he also interviewed Candace Hill in the presence of her
parents because she was a minor.

Georgia State Representative Michelle Henson testified that the defendant, afriend of hersand her
ex-husband, cameto her home on Creek Stone Court in Stone Mountain, Georgia, on October 21, 1998,
after 10:00 p.m. The defendant was driving a dark-colored Audi automobile. The defendant told her that
his opponent had been shot, but shedid not ask him for detailsand hegavenone. At her invitation because
of the lateness of the hour, the defendant spent the night at her home. The defendant asked to use her
telephone and said he wanted to use a secure phone as opposed to a cordless phone but did not say why.
The following morning, October 22, 1998, she read a newspaper article about the victim’s murder which
dtated that the authorities wanted to talk to the defendant. She spoke to her ex-husband and expressed
concern about the defendant’ s being a her residence. She asked the defendant where he was the day of
the murder, to which the defendant replied “down south.” The defendant told her “[sjomething to [the]
effect” that shedid not “ need to know anymoreinformation.” After the defendant spoketo her ex-husband
on the telephone, she loaned the defendant some money which was later reimbursed by her ex-husband.
She described the defendant’ s demeanor when hewas at her home as* nervous. . . not being cam and just
gtting there camlyl[.]”
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Douglas Henson tetified that he wasformerly married to Representative Michelle Henson. He said
he had been acquainted with the defendant, whom he described as somewhat “quirky” and known to
exaggerate Stuations at times, for over ten years. On October 22, 1998, Representative Henson
telephoned him while he was reading a newspaper article about the victim’ smurder. He also spoketothe
defendant who was at Representative Henson’ shome. The defendant asked him if he could borrow $200
to $300, which Representative Henson gave to the defendant, Henson later reimbursing her. Henson asked
the defendant if hewasin town at thetime of the murder, and the defendant said hewas not. When Henson
asked the defendant where he was, the defendant said “[glouth.” Henson asked, “ South where?’ and the
defendant said, “[T]hat’ s facts, and we re not going to talk about the facts.”

Randd| Kirk Nelson, an employee of the TBI Crime Laboratory assigned to the trace evidence
section, identified aseries of photographs which he had taken and castings he had made of thetiretracksat
the scene. Two of the tracks he identified as having been made by afarm tractor located near thevictim’'s
truck and a pickup truck driven by Wedey Rex. He said that he found an unidentified track on the road
near the victim’svehicle and at anearby turnaround area. Castings were made of the unidentified tracks,
and he turned over these, as well as the photographs of the tire tracks, to Sandy Evans, the tire track
examiner a the TBI Laboratory. He said that he had not taken any measurementsto determine the stance
or whed base of the vehicle which had left the tracks because the tracks did not provide him with the
information he needed to make those measurements. He defined “ stance’ as* ameasurement of the center
of apassenger Sdetireto the center of adriver’ ssdetire, thefront, and dso intheback” and “whed base”’
as “ameasurement of the center of the back tire to the center of the front tire”

TBI Specid Agent Sandra Evans, assigned to the microanalysis section of the crime laboratory,
testified that she compared the tire track photographs and castings with thosein The Tread Design Guide
and utilized Tread-Assst Software to try to identify the type of tire which left the tracks. Her conclusion
wasthat the trackswere consstent with a1997 National Tireand Warehouse* Viper- TR Passenger Tire,”
a1998 Nationd Tireand Battery “Viper Radid- T Passenger Tire,” and a1998 Sears” Viper-T Passenger
Tire,” which are manufactured by the Cooper Tire and Rubber Company. Upon cross-examination, Evans
tetified that she had examined the defendant’s Audi automobile on July 1, 1999, and, based upon that
examination, concluded that thetiresthen on the Audi had not | eft theimpressons at the crime scene. She
said that she had examined the Beretta automobile on November 4, 1998, and that the tires from the
Beretta, likewise, were inconsstent with the tire tracks at the crime scene. After Cooper Viper-TR tires
were mounted on the Audi, it produced a“track smilar to” that |eft at the scene of the homicide.

Bruce Currietedtified that hewas manager of technica standardsfor the Cooper Tire Comparny and
was accepted as an “expert in hisfidd asatire engineer.” Based upon his examination of thetire castings
from the crime scene, he determined that “the measurements from the three tire castings [were] consstent
with the dimensons of a P19560R14 Viper- TR Radid GT tire manufactured by Cooper Tire & Rubber
Company.” He sad that between the introduction of this tire in 1996 and the time of the homicide,
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agpproximately 15,000 of these tires were manufactured out of the 105,000,000 tires his company
manufactured during that period.

Dorothy Henry testified that she had been employed in the Putnam County Tax Assessor’s Office
from approximately two weeks after the defendant began his term as tax assessor in 1996 and worked
there until his successor had taken office after the defendant’ s arrest. The defendant did not come to the
office much, “maybe once or twice a week a couple of hours, or something like that,” and employee
turnover was high. John Bowden came to work in the assessor’ s office in 1998 and was afriend of the
defendant. Shesaid that, although Bowden was supposed to perform field work, “ hedidn’t know anything
about fiddwork.” Sheknew no function that he performed. Ontheday that the victim waskilled, Bowden
was in the office, but the defendant was not.  Ancther former employee of the Putnam County Tax
Assessor’ s Office, Robert Michael Nail, said that the defendant had hired himin 1997, and he had worked
there for fifty weeks. He said that John Bowden “handed out work assgnments’ and “was about firgt in
command.” Bowden “might work . . . about ten hours out of the week, but most of the time, he sat there
and was on the computer playing solitary [sic].” Bowden was paid $19,000 per year. On cross-
examination, Nail said that he had filed a$1.2 million wrongful termination lawsuit againg the defendant after
he was terminated. Because of Nall’sdutiesin “the field,” he wasin the office “maybe an hour aday.”

DEFENSE PROOF

Virginia Hill, the mother-in-law of Stat€'s witness Joe Bond, testified that she was present in
November 1998 when TBI Agent David Emerininterviewed her daughter, Candace Hill Bond, whowasa
minor at thetime. Her daughter told Emerin that she had been molested that summer by the defendant at
Bond' sgpartment. VirginiaHill asked Emerin to omit thisinformation from hisreport because her “ daughter
wasdready traumatized,” and Hill “did not want it drug through the courts, and for the defense to make [ her
daughter] look bad.” The next day, she asked Bond if he knew about theincident. Hereplied that the day
his wife told him that the defendant made her “fed uncomfortable,” he had asked the defendant to leave.
When told of the matter, Virginia Hill's husband became more angry than had Bond, and, further, had
become angry at Bond for not doing more about the incident.

Elizabeth Howard, an emergency medica technician with the Putnam County Ambulance Service,
testified that she had been cdled to the crime scene the morning of October 19, 1998, and saw aman,
whom she later learned was Wedey Rex, taking with apolice officer. Rex told the officer that the black
vehicleat the scene” could have been possibly a Toyota” and that Rex did not know who had been driving.

The former mayor of Monterey, Tennessee, John Henry Bowden, testified that the defendant had
hired him to work for the Putnam County Tax Assessor’s office. He said that hisinitid statement was
untruthful that he had purchased a Smith and Wesson nine- millimeter pistol from afleamarket. Infact, he
had obtained two Smith and Wesson Sigma nine- millimeter pistolsin March 1997, while mayor, through a
purchase he had authorized for the Monterey Police Department. He kept one pistol for himsdf and gave
the other one to Walter Phillips. After keeping the pistol for “around two or three months,” he sold it a a
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Crossville flea market to a man, whom he did not know, of “medium build.” However, during cross-
examination, Bowden acknowledged that he had been in possession of the pistol when hewas arrested in
December 1997, and that he had owned the weapon until “[sjometime after the first of the year” of 1998.

Bruce Cantrell testified that, asaMonterey police officer in March 1997, he had gone with Officer
Tim Murphy to G.T. Digtributorsin northwest Georgiato purchase handguns. He purchased aColt .45 but
did not know what weapons Murphy had bought or what he did with them.

Bruce Buckner, who lived gpproximatdy two miles from the victim’ s farm, tetified that he hed
purchased in May 1998, a nine-millimeter pistol from Walter Phillips. Buckner said that his pistol was* on
the end table by the bed at [his] home’ the day that the victim was killed. Sometime after that, his pistol
was stolen from his truck.

AngdaClark Harris said that she had been working a the Hardee srestaurant in Monterey on the
morning of the shooting and had talked with Jenny Conley about the behavior of a customer at the drive-
through window.

Water Phillips, the vice-mayor of Monterey when John Bowden was the mayor, testified that in
March 1997 he purchased a Sigma nine- millimeter pistol through Bowden’ sarrangement with Officer Tim
Murphy. He said that he had sold the pistol, which came with a plagtic carrying case, to Bruce Buckner
about two months after he had purchased it but kept the case. The serid number on the case, PAM 8264,
was the same serid number on the murder weapon.

During cross-examination, Phillips said that when the pistolswere delivered by Officer Murphy, he
wasoneof thefive peopleat Monterey City Hal who were passing the gunsaround, and therewasa“very
good chance” that he did not leave with the casethe pistol had comein. Hedid not later compare the sexid
number of the pistol he had with that on the case and did not record the seria number of the pistol when he
sold it to Buckner.

Reba L ooper, the defendant’ s mother, testified that the defendant arrived a her homein Flowery
Branch, Georgia, on Wednesday, October 14, 1998, and that she had last seen him there “[p]robably
Sunday afternoon.” After he had left, she discovered in her bathroom thet “[t]owels were on thefloor, the
shower wasin disarray, so | could immediately tell Byron had been there and taken ashower.” Thiswould
have occurred during the day on October 19, 1998, while she was a work. Georgia Bureau of
| dentification Agent Loggins contacted Reba L ooper to ascertain thewhereabouts of her son. Shesaid that
she had not known where the defendant was at the timethat Agent Logginswaslooking for him or for two
days theredfter.

John Dillon, who was qudified as an expert witness in firearms identification, testified thet, in his

opinion, the bullet recovered from the victim had been fired from the Smith and Wesson nine-millimeter
pistol found at Interstate 40, Exit 288. He said that three bullets recovered from the backyard of the home
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of Walter Phillipshad class characterigtics cong stent with the barrel of the same pistol used tokill thevictim,
but he could not say for certain that this was the case.

John Riley, an expert witnessin gunshot residue andysis, testified that he reviewed TBI |aboratory
results of the gunshot residue examinations conducted on the 1989 Chevrolet Beretta. According to those
examinations, gunshot resdue was found on the interior and exterior of the Beretta.

Frank Sorrdls, aresident of Bonnerdale, Arkansas, whose son had been recruited for the Marines
by State’ switness Joe Bond, testified, asto the reputation of Bond for truthfulnessand veracity, that “[w]ith
the people | knew, it wasn't very good.”

Amy Orr tedtified that she had a relaionship with Joe Bond, beginning in May 1997. Bond
ingtructed her not to reved their relationship to anyone, threatening her family if shedid so. However, she
said she did not actudly fed threstened and did not take the threat serioudly.

Tony Richards, the maintenance supervisor a the gpartment complex where Joe Bond lived in
1998, tedtified that Bond had teenagersin and out of hisgpartment. He saw tworriflesin Bond' s gpartment
but no handguns. Bond once told him that he had some automatic weagpons for sde.

Lieutenant Mark Webb of the Cookeville Police Department testified that, after [earning on October
23, 1998, the defendant had returned to hishouse in Cookeville, he went to the residence and spoke with
the defendant, who was calm but “ alittle bit nervous, too.” The defendant did not alow Webb to enter his
residence but agreed to remain visible through the windows.

BrillaGarrett, who had been hired by the defendant and had been the office manager of the Putnam
County Property Assessor’ s office, said that she “hardly ever saw [the defendant] in the office.” She said
that she sent and received politica faxesfor hiscampaign againgt thevictim. The defendant referred to the
sheriff’ sdepartment and the district attorney’ s office asthe * good old boys system.” Shesaid that she had
told the defendant that he could not win the eection againg thevictim, and he responded, *Y ou think, you
think.”

Peter McDondd, testifying as an expert witness regarding treadprint identification, said that thetire
tracks at the crime scene did not match the tires on the defendant’s Audi. During cross-examingtion, he
said that he had not considered that thetire prints at the crime scene were made by an automobilemovingin
reverse. He utilized “ stance measurements,” dthough TBI agentstedtified that such measurements could not
be made from the tire tracks at the crime scene.

PROOF AT THE SENTENCING PHASE

Two witnesseswere presented by the State. Horace Burks, the brother of thevictim, testified that
the victim dways had been the “leader” in the family, looked to for “advice’” and “help.” He said that his
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son, who was “redly closg’ to the victim, had undergone counseling because of the victim’'s deasth. Kim
Blaylock, the oldest of the victim'’s three daughters, said that, when she arrived at the crime scene, her
mother was at the victim' s truck, holding him. She said that the killing had occurred on the birthday of the
victim'smiddle daughter. The victim’'s youngest daughter had anxiety attacks as the result of her father’'s
death. Her own daughter had trouble deeping because of the death of her grandfather. She said that, in
taking her father’ slife, the defendant “took my grandmaand my mama. Because my grandma, it' sjust— it
took everything out of her. My mama has lost 40 pounds.”

Tedtifying on behdf of the defendant were his cousin, Carolyn Wilson, and hismother. Wilson said
that after the defendant’ s parents had divorced when he was a teenager, his father had begun drinking,
which troubled the defendant. She said the defendant had called her “many times,” saying that “he was
afrad for hislife” Hesad,“They'redl ... out to get me, dl the peoplein Cookeville” Shebeieved the
defendant was paranoid and in need of treatment.

The defendant’ s mother, Rebal ooper, said that he had become distraught after she and hisfather
weredivorced. Thedefendant felt that “everybody wasfollowing him, and . . . hated him.” Shesaid that the
defendant was “redly nervous.”

ANALYSIS
. Exclusion of Defense Witnesses

During the defendant’s presentation of proof, he attempted to cal as witnesses his mother and
brother, his mother’ s hairdresser, and one of his mother’ s neighborsto testify that he had been in Flowery
Branch, Georgia, later during the morning of October 19, 1998, the day that the victim was killed in
Cumberland County. After an objection from the State and extended arguments on theissue, thetrid court
alowed only the defendant’ s mother to testify asto hiswhereabouts following the crime. The exclusion of
the other three witnesses was assigned as error, as explained by the defendant in his brief:

The Defendant’ s principa complaint as to the guilt phase of the
trid relatesto thetria court’ sexclusion of thetestimony of three witnesses
who would havetestified asto Mr. Looper’ spresencein FHowery Branch,
Georgid,] afew hours after [the victim] was fatally shot. Thisexcluson
rases issues under Rule 12.1 of the Tennessee Rules of Crimind
Procedure, and it further implicates the Defendant’ s due process right to
offer the testimony of witnessesin hisfavor.

Wewill consider the defendant’ sclams after first reviewing the manner inwhich theexclusonissue
developed in the trid court.
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On February 17, 1999, four months after the crime, the State filed its demand that the defendant
provide information asto hisdibi, if this defense was to be asserted at trid:
Comes now the State of Tennessee, by and through the Didtrict
Attorney Generd for the Thirteenth Judiciad Didtrict, William E. Gibson,
and makes demand upon the defendant as follows:

A. Notice of whether an dibi defense will be assarted.

B. Thespecific placeor placesthe defendant clamsto have been
a the time of the aleged offense.

C. Thenames and addresses of the witnesses the defendant will
use to support sad dibi.

Sad offense being as gtated in the indictment and occurring on
October 19, 1998, between the hours of 6:00 am. and 8:45 am. Central
Standard Time a the farm of [the victim] located next to 1-40 near the
point where the counties of Putnam and Cumberland join in Cumberland
County, Tennessee.

Although the matter was not raised elther at trid or on gpped, wetakejudicid notice of thefact that
Daylight Savings Timewasin effect a the time of the offense. Therefore, for the purposes of our andysis,

we will proceed asif the dibi demand had expressed the period as “ between 6:00 am. and 8:45 am.
Centrd Daylight Time”

On March 8, 1999, the defendant filed a motion requesting an extenson of time to file a notice of
dibi:

Comes the Defendant, Byron Looper, by and through counsd,
Douglas A. Trant, to move the Court to permit the Defendant additiona
time within which to file his notice of dibi. Since the Defendant has been
incarcerated, it makesit difficult to fully comply with the notice asto exact
times and witnesseswho are available. The Defendant would ask to have
until June 23, 1999, which isafull xty (60) days before trid and leaves
the State ample time to investigate the witnesses, in order to file hisnotice
of dibi.

OnMarch 17, 1999, the Statefiled itsopposition to the time extens on requested by the defendart,
reciting that the deadline dready hed been extended sixty daysto April 23, 1999. Additiondly, the State
dleged that there were attempts to obtain “fa se testimony on behdf of the defendant.”
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Denying that an effort had been made to obtain fal setestimony, the defendant, on March 19, 1999,
again asked for an extendon of time to file anotice of dibi:

Comes the Defendant, Byron Looper, by and through counsd,
Douglas A. Trant, to reply to the State's response to the Defendant’s
moation for additiond timewithinwhich tofileitsnatice of dibi. Initidly, the
Defendant and hiscounsel vehemently deny any dlegeation by the Statethat
thereisany effort to fabricate an dibi inthiscase. To invesigate wherea
person was a a particular timeis not as easy asthe State triesto suggest.
That is especidly true when the Defendant, unlike the State, has very
limited resources. The only time aperson would remember exactly where
they wereisif they were committing acrime. When someoneisat aplace
different than where a crime was committed, it takes some time to
investigate witnesseswho can recdl having knowledge of the Defendant’s
presence a some place other than the scene of the crime. That is
particularly difficult when the Defendant isincarcerated. The State would
auffer no prgudice in having this notice served 60 days before trid
because that would give them plenty of timeto do their own investigation.

Theattorney then representing the defendant filed aresponse on May 5, 1999, but with copiesboth
to the State and the trid court on May 3, 1999, stating as follows:

Comes the Defendant, Byron Looper, by and through counsd,
Douglas A. Trant, to date that Mr. Looper did not kill [the victim] and
was not present a [the victim'g| farm the day that he waskilled. In that
regard, pursuant to Tennessee Rule of Criminal Procedure 12.1(d), Mr.
Looper reservesthe right to testify at tria asto where he was a the time
that [the victim] was killed.

By letter dated May 4, 1999, and filed May 5, 1999, thetrid court informed defense counsd that
the dibi response was inadequate and “nonresponsive to the State' s notice”

| received by fax on May 3rd your letter aswell as a copy of a
pleading denominated Response To Request For Notice Of Alibi. It
appears that this pleading does not meet the requirements of Rule 12.1.
Thelast sentence of that rule states, “ Such anotice by the Defendant shall
date the specific place or places a which the Defendant claims to have
been at thetime of the dleged offense and the names and addresses of the
witnesses upon whom the Defendant intendsto rely to establish such dibi.”
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Unless you can provide me with some authority to the effect that
your response complies with Rule 12.1, 1 would have to find that it is
nonresponsive to the State's notice. Therefore, | extend to you an
opportunity to provide such authority; it to be received not later than one
week from today’ sdate or by May 11, 1999. If no such authority exists,
you will be required to comply with Rule 12.1 in order to assert dibi asa
defense.

Copies of thisletter from the trid court were provided to the State and the clerk. A copy of the
letter bears the clerk’s stamp and handwritten file date of May 5, 1999. Subsequently, counsd who
provided thedibi response wasreplaced by other counsd who, inturn, were replaced by yet other counsel
who then represented the defendant at trid. However, no other response was provided for the State sdibi
demand.

On August 11, 2000, the matter of dibi was discussed as the jury was being sdlected in Sullivan
County:

THE COURT: Now, | want to address something that issome concernto
me, particularly before we begin voir dire, and that is, that in reviewing
some of your jury requedts, the ones that were forwarded to me by
[defense counsdl], therewas some, if | read it correctly, therewas— made
some reference to an dibi charge, and | want to clarify that before we
begin tomorrow, because we' ve had notice down since February of ‘99
on thisissue,

[DEFENSE COUNSEL]: Your Honor, our position on that is, it would
be an gppropriate charge if and only if the defendant choseto testify. The
defendant being the only dibi witness that we have.

[STATE]: And the tate has some precedent that an aibi charge is not
appropriaeif it's just based on the sole testimony of the defendant.

THE COURT: I'll consder that. So—1 mean, I’ll consider and read that.
But now, the rule gppears to have been complied with, with the Sate,

over ayear ago, and there' sbeen no responsetoit. So, I'dliketolook at

both authorities, and | don't want that referred to in jury selectior.]

Subsequently, in his opening statement to the jury, defense counsd stated, “Y ou're going to hear

from these witnesses who were undisputedly with Byron Looper days before October 19th, on October
19th at certain times, and after October 19th.”
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Attrid, Rick Dodson, atruck driver who had been driving on Interstate 40 in Cumberland County
at gpproximately 8:30 am. on October 19, 1998, testifying as one of the State’ sfirst witnesses, saidthat he
had seen “a bright orange flash” “coming from a pickup truck” on aroad near the interate, and saw a
“dark blue or black” car besdethetruck. Later that morning, as he wastraveling past that same point on
hisreturntrip to Knoxville, he saw that the pickup truck, now covered with a bluetarpaulin, was il Sitting
inthe same place, “and the copsweredl around.” Although he had not been asked on direct examination
about driving times between various locations, the following questions were asked by defense counsd
during cross-examination:

Q. What kind of distances do you go?

A. Wadll, at that time, | worked normaly 150 miles out of Bowling Green,
Kentucky, and now | go 48 States.

Q. Okay. From — I guessyou mainly gtick to the freeways, don't you?
A. Widl, whatever road that islegd for meto trave.

Q. Okay. How far, in your experience, or how long in time, in your
experience — well, maybe you've never driven this route, from here to
Chattanooga?

A. Yeah, | haveinthe past.

Q. What kind of times are we looking at?

A. Oh, | don't know. | don't know what the exact miles are. I'm
guessing, probably two hours.

Q. Okay. And then, have you driven the Chattanooga- Atlantacorridor?
A. Sure.

Q. And what do you recdl that could be done in?

A. It depends on what time of the day.

Yeah. With Atlanta, that's especidly true, isn't it?

> O

Right.
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Q. At the best time of day, when it’'s absolutely optimal?

A. Two, two and ahaf hours.
Q. This scene waswell exposed to the interdtate, wasn't it?

A. Itwas, yes.

Q. And pretty close, this little road was pretty close to the interstate,
wasn't it?

A. ltwas.

These estimates of the travel time between Fowery Branch and Monterey are consstent with the
testimony of Russdl Duke, who tedtified as a Stat€'s witness and said that the drive from his home in
Oakwood, Georgia, about five to seven milesfrom Fowery Branch, to the courthouse to testify had been
four and a hdf to five hours.

During the defense proof, RebalL ooper, the defendant’ smother, was called and testified extensvely
about hisbackground. She said that the defendant had cometo her homein Fowery Branch, Georgia, on
October 14, 1998, aweek that she was on vacation. At thetime, her other son, Russdll, had “judt finished
college’ and was living with her. She said that she had told her hairdresser, Barbara Reed, during an
gppointment on Thursday, October 15, that the defendant was vigting her. During her testimony, she
produced acheck, entered into evidence over the objection of the State, which had not previoudy seenthe
check, and said that she had told Barbara Reed of ahousefor rent near the Looper resdence. Shehad last
seen the defendant on Sunday afternoon, October 18, 1998, probably around “4:00 or 5:00” p.m. After
the defendant |eft the house that afternoon, she “went in [hig] room and cleaned it up, changed the bed,
changed the sheets” She said that she arose at about 6:00 am. on Monday, October 19, and, after
awakening Russell and taking the defendant’ s puppy, “Low Tax,” for awak, went to work.

Reba L ooper said that she arrived home from work at about 6:00 p.m. on October 19, 1998, and,
while watching the news on an Atlantatelevison station, heard the word “Monterey.” Shedid not know if
the commentary was about Monterey, Tennessee, or atown of the same name in another state, and asked
her son, Russdll, who knew of no news about “Monterey.” Later, after Russal Looper had |€eft to have
dinner with his girlfriend, she looked outside and saw aman who then identified himsdlf as Paul Loggins of
the Georgia Bureau of Investigation. He inquired about the defendant, and she “told him Byron had been
there” Shethen told of going into the defendant’ s room after Agent Loggins left:

Q. And what gtate did you find Byron’s room in, particularly the bed?

A. Widl, when the GBI came, | had only been in my bedroom, changed
my clothes. | had not even gone to the bathroom. | had not done
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anything. So, after he left, | went to the bathroom. Towels were on the
floor, the shower was in disarray, so | could immediately tell Byron had
been there and taken a shower.

Q. W, how do you distinguish aByron shower from aRussell shower?

A. It takesthree towelsfor Byron to take ashower; two to walk on, and
oneto dry on. The shower is quite disorderly.

Q. Wél, what isthe condition when Russdll takes a shower?
A. He'salot nester.
Q. Will youtdl thejury . ..
A. Notowels.
The State then objected to Ms. Looper’ stestimony, asserting that it was presented as alibi proof:

[THE STATE]: Your Honor, may we object at this point, enter an
objection and gpproach the bench?

THE COURT: Yes, gr.

(The following proceedings were tad at the bench by the Court and
counsd out of the hearing of the jury:)

[THE STATE]: Your Honor, the tate has previoudy requested and the
Court hasruled asto an dlibi defense.

THE COURT: Uh-huh (yes).

[THE STATE]: At this point, the state is contending that they are
presenting dibi testimony from this witness as to the defendant’s
whereabouts at the time of the murder based on what she observed, and
we're objecting to it.

[DEFENSE COUNSEL]: Your Honor, she's gone nowhere near this.
They requested a specific time in their dibi defense. She's talking about
something that could have hgppened Sunday night. It could have
happened Monday night.
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THE COURT: Overrule the objection at this point, and I’ ll dlow you to
ask dl of those questionsin cross.

Continuing her testimony beforethejury, Ms. Looper said that she had “made’ the defendant’ sbed
on Sunday, but that it was “[ulnmade’” when she went into his bedroom on the afternoon of Monday,
October 19, 1998. Additionaly, she said that Russdll had left the house that morning before she did, and
that the bathroom was in “[g]ood shepe’ when she left. Amplifying her description of the bathroom, she
sad that “[t]he shower curtains were closed, the towelsweredl put up. Everything wasneat. Therewas
nothing out of order.” When TBI agents interviewed her the following Wednesday at her workplace, she
did not tell them about “the bathroom and the bed in the Sates of condition that they werein” because she
was “very upset” that her supervisor was not alowed to be with her during the questioning. She said that
Flowery Branch was “[&] pproximatefly] 50 miles’ from Atlanta.*

Following thetestimony of the defendant’ smother, thetria court addressed, out of the presence of
the jury, the State' s complaint that the defendant was attempting to present dibi testimony:

THE COURT: Y ou know, | raised this before we even began, and | let
this last witness testify on this issue, but this notice that the sate filed on
this — under Rule 12 of dibi, was produced and presented better than a
year and ahalf ago. There's been no responsetoit.

[DEFENSE COUNSEL]: Nor will there ever be, Y our Honor. It'stime

specific. We have no way to account, other than the defendant himself, as
to his whereabouts.

THE COURT: And they’'re entitled to the notice, asit’ s requested under
the rules, asto who it will be that will vouch for those periods of time.

[DEFENSE COUNSEL]: That'scorrect. Wehaveno. ..

THE COURT: We haven't had that. So, what you're doing is
circumgtantially coming in the back door here.

[DEFENSE COUNSEL]: That is correct.

THE COURT: And | don’t know that that’ s appropriate.

]We takejudicial notice that Flowery Branch is northeast of Atlanta.
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[DEFENSE COUNSEL]: They limited atime. Wedidn't, Y our Honor.
THE COURT: Wadll, they were required to, under therule.

[DEFENSE COUNSEL]: And they gave the time. And we are
explaining his whereabouts after the time specified.

THE COURT: So, you will not be able to discuss those times.

[DEFENSE COUNSEL]: We understand that, Y our Honor, nor do we
intend to.

[THE STATE]: Your Honor, may | respond to that?
THE COURT: Yes, gir.

[THE STATE]: Your Honor, if the state was required to give time frames
that were. . .

THE COURT: Andyou did.

[THE STATE]: The time that we have given there is the time of Byron
L ooper upon the murder scene, but the defendant would have to respond,
if he werein Puerto Rico at that time, for instance, that he were there, or
that he were traveling, and that he could not have been at that place at that
specific time.

[DEFENSE COUNSEL]: He would only have to respond if he had
witnessesto tedtify to that. \We have no oneto tetify to where hewas at
that time, and that iswhat [the State] is making referenceto. | agreewith
him one hundred percent, but we have no witness to speak to Byron's
presence at that particular time.

[THE STATE]: But what Reba L ooper hastestified to will betied to the

fact that he could not have been in Cookeville, because he was taking a
shower in her home, and that is not proper when this notice is given.
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THE COURT: I'm going to agree asto that respect. So, if we continue
down thet line, I'm going to sustain the objections on those time frames.

[THE STATE]: Andtherewill be. ..

[DEFENSE COUNSEL]: On those time frames, we understand that,
Y our Honor.

THE COURT: Yes, gr. Or circumgantiadly any other way associated
with their notice.

[THE STATE]: Asto any time that would make him.. . .
[DEFENSE COUNSEL]: (Interposing) Your Honor, . . .

[THE STATE]: Your Honor, if hewasin Jgpan, thetimeframemight be
two days because. . .

[DEFENSE COUNSEL]: Thefdlacy of the prosecution’ sargument isthe
fallowing: If notice is given, the defendant has an obligation to respond
and give the names of any witnesses who would testify to his location
anywhere other than the crime scene at the time specified. We have no
one to speak to that issue.

THE COURT: “A”. There has been no responseto it.
[DEFENSE COUNSEL]: But that is previous counsd.
THE COURT: Cdl your next witness.

[DEFENSE COUNSEL]: Your Honor, we'll do it collaterdly on some
other way.

The parties continued to present arguments on thisissue, with the defense explaining that they were
presenting no witnesses as to the defendant’ s whereabouts a the time the victim was killed:

[DEFENSE COUNSEL]: [A]ny speaking to where Byron Looper was
during the hours ddlineated in the state’ sdemand for notice can only come
from Byron Looper, because we have no witnesses to spesk to those
particular hours. The dtate didn’'t ask an accounting of Mr. Looper’s
entireday. It asked for where he was during specific hours. Theissue of
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his not being in Monterey is specificdly addressed. His presence
€l sawhere cannot be addressed by the witnesseswe re proffering because
they don’t know where hewasat that time. Only Mr. Looper knowsthat,
and if he choosesto tedtify, he will share that with us.

THE COURT: But the last withess was presented to establish
crcumgantidly afact which would bein effect an assertion of andibi, and
that appearsto circumvent, or attempt to circumvent the clear mandate of
Rule 12.

[DEFENSE COUNSEL]: Y our Honor, wedon't sharethe Court’ sview.

THE COURT: Wél, do you have any authority that would support your
view?

[DEFENSE COUNSEL]: | think we can look to cases previoudy cited
by the prosecution. | had the opportunity to wak through the Howard
Baker, J., Senator Howard Baker, Jr., r[o]tunda, the Universty of
Tennessee Law School this weekend, and after marveling at its beauty, |
went to research the cases previoudly cited by the prosecution, or | should
say, miscited by the prosecution.

Andibi defenseisinvoked by the defendant himself if he choosesto
take the stand, and corroboration may be necessary before the Court sua
sponte mugt give the indruction. But there is nothing to suggest in those
cases that anything that Mr. Trant did was outsde therule. If Mr. Trant
did something outside therule, | fear for the prosecution, because should
they be so fortunate asto get a conviction, despite the paucity of evidence
they have produced, then we will be revisting this issue through habeas
corpus, and the competence of Mr. Trant will well becomethefocusand
the issue.

THE COURT: Okay. Yes, g, you had something you want to present?
[THE STATE]: Nothing further, just aletter from this Court dated May
4th to Mr. Trant, and it makes afinding, and | quote from it: “Unlessyou

can provide me with some authority to the effect that your response
complieswith Rule 12.1, | would haveto find thet it’ snonresponsiveto the
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date's notice,” and you extended to him an opportunity to find some
authority.

So, what they have filed is something that has been determined to be
nonresponsive as an dibi notice.

THE COURT: Okay. | want to makeyou file that — make surewe ve got
... Oh, you found it for me, have you?

DEPUTY CLERK SMITH: Yes

THE COURT: Okay, good. Whereismy letter? Do you haveit there, in
response to this? Apparently, he' sreading aletter that | sent Mr. Trant.
What wasthe date of theletter? I'm sureit’ sin the correspondencefile at
the clerk’ s office.

[THE STATE]: It's dated May 4th. | was reading from paragraph 2.
And there is a reply from Mr. Trant the next date that addresses the
defendant’ s right to tedtify in his own behalf.

[DEFENSE COUNSEL]: Y our Honor, that’s not a document to which
weareprivy. Mr. Trant apparently hasnot felt it appropriate or necessary
to give us documents that he would have received in return.?

THE COURT: Here, I'll let you look t it.

(Counsd for the defense reviews document.)

[DEFENSE COUNSEL]: It appears to be a restatement of what Mr.
Trant had filed previoudy.

DEPUTY CLERK SMITH: Be May 4th of ‘997
THE COURT: Yes, uh-huh. And May 5th, theresponsefrom Mr. Trant.

Here are the two documents. | want to make sure the record hasthat in
there.

2We note that two other attorneys had represented the defendant in the interim.
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[THE STATE]: We d judt like to request an order that, before they go
into it in the presence of the jury, they have ajury-oui.

THE COURT: Yeah. AndI’'m going to have to say to you thet, | don’t
find that Rule 12 has been complied with here, and I'm going to cut that
testimony off, s0. And | agree with you, if Mr. Looper takes the witness
gtand, he may assert it, but the state wasfair in their notice under Rule 12,
and there hasn't been areply that complieswith Rule 12.

[DEFENSE COUNSEL]: Your Honor, | can't speak for Mr. Trant,
though | canimagine hisreasoning. | suspect, and the state has narrowed
its parameters, surdly Mr. Trant has properly responded to those
parameters. | understand the Court’ sruling. | would make certain offers
of proof. 1 would dso ask the Court for guidance in the following fashion:
Should Mr. Looper takethe stand, isthe Court then saying that that which
would be physically corroborative, but not testimonia corroboraive, of the
—1 shouldn’t say that. Physically corroborative, but not direct testimony of
his whereabouts at the time of the murder, is the Court going to preclude
that?

THE COURT: I’'m going to haveto listen to each one of thoseissues. . .
[DEFENSE COUNSEL]: Wdll, Your Honor, . . .

THE COURT: Because clearly, the notice requirement hereisto put the
gtate on even footing so that they can respond to what efforts that are
being mede in the furtherance of the dibi defense.

Subsequently, the three witnesses whose testimony placed the defendant in Flowery Branch,
Georgia, asearly asan hour and fifteen minutes after the period set out in the State’ sRule 12.1 dibi request,
testified out of the presence of the jury.

[DEFENSE COUNSEL]: Your Honor, before the jury comes back in,
we' d liketo cal in awitness, two witnesses, actudly, perhaps three, and
make an offer of proof of the type of testimony that the Court has
preiminarily indicated it’ snot going to dlow, and just out of an abundance
of caution so that we don't have that brought up in examination beforethe
jury, we'd like to offer it at this point.

THE COURT: Areyou talking about on the dibi?
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[DEFENSE COUNSEL]: It'snot clearly dibi, Y our Honor, and that's
my point. It concerns periods of time not in the sa€'s brackets of
requirement. None of the three witnesses have anything to do with those
periods of time.

THE COURT: All right, I’ ve been handed the case of State versus Coury,
697 SW.2d 373, which is annotated behind the rule. | read it a lunch
prior to this being identified, and I've had my law clerk dso engaged in
doing someresearch ontheissueaswdl. So, I'mwilling to hear the offer
of proof. I'd say thisis as good atime as any other.

Barbara Reed tedtified that she was a hairdresser in Flowery Branch, Georgia® and had “been
doing Rebd[] [Looper’ 5] hair about 20 years.” OnOctober 15, 1998, Ms. Looper told her about ahouse
for rent in her neighborhood, and she went on Monday, October 19, aday off from work, to look at the
house. She described what she saw as she arrived at the house, which was off Paradise Point Road:

Q. On the way to the Paradise Point location, at 11:00, or somewhere
around that time, what time was it when you passed Reba Looper’s
house?

A. About 11:00, 11:00.

Q. All right. Did you observe anyone or anything?

>

Yeah, | just saw Byron playing with his dog in the front yard.

Andthat’'s11:000r ...

> O

Uh-huh (yes).

That time?

> O

Yeah, closetoit.

3FI owery Branch, Georgia, islocated in the Eastern Time Zone. Although the witnesses from Flowery Branch
did not so specify, we presume that the various times to which they testified were expressed as Eastern Daylight times.

- 28-



Q. Okay. On the 19th of October, 19987
A. Uh-huh (yes).

During cross-examination, Reed said that in June 1999 she and Ms. Looper had “ sarted talking
about things’ and, upon being reminded of learning about the rental house from Looper, Reed then “told her
that [she] had saw [sic] Byron” on October 19, 1998. At thetime of thisconversation, thetwo wereinthe
beauty shop where Reed worked, and no one was with Ms. Looper. She said that another reason she
knew “it was the 19th, because we' d had a birthday party on the 18th” for hersalf and her nephew.

Paul Vodker testified that he was a neighbor of Reba Looper in Flowery Branch, Georgia. He
specificaly remembered the weekend of October 17, 1998, two yearsearlier, because onthat day, “which
wasthedtart of [hig] vacation, [he] came homefrom work around noonishin aredly pissed-off mood.” He
worked at Kroger store number 324 in Dunwoody, Georgia, on the midnight shift. The following morning,
Sunday, October 18, he noticed ablue Berettaautomobile, which he had never seen before, parked on the
grassinfront of Ms. Looper’ shouse. On Monday, October 19, he saw that the car was still parkedin Ms.
Looper’ syard. Ashewassitting on hisporch, “[sjomewhere between 11:00 and noon,” he saw two men,
one of whom he recognized as Russdll L ooper, come out of M s. Looper’ shouse. He saw the second man
again that day asthe man wasdriving away from Ms. Looper’ shouse around 2:00 p.m. Vodker identified
the second man as the defendant. Vodker said that “[i]t's like 63 feet” from his porch to that of Ms.
L ooper, and that he had observed the defendant by usng a monocular.

Vodker said that he had not spoken with Reba L ooper about thismatter until July 2000, when “she
told [him] that she was — they just needed to find someone in the neighborhood that had seen [the
defendant].” At the end of July 2000, less than two weeks before jury sdlection began, he told the
attorneys representing the defendant at thetrid that he had seen the defendant the day of thehomicide. He
sad that he had not told TBI agents who hed interviewed him on October 21, 1998, about seeing the
defendant two days earlier because they asked if he * had seen acar that they described stting in the front
lawn of thehouse.” However, the name* Byron Looper” wasnot mentioned by them; and hewasasked by
an agent of the Georgia Bureau of Investigation, in November 1998, only to report if he saw the cocker
gpaniel dog, “Low Tax.”

Russdll Looper, thedefendant’ s brother, testified that in October 1998, hewasliving at hismother's
housein FHowery Branch, Georgia. He said that on Monday, October 19, 1998, he had seen the defendant
“going out when [he] wascoming in” for lunch“[d] little bit beforenoon.” Hereturned to the resdence after
work, between 4:00 and 5:00 p.m., and did not seethe defendant. On Friday or Saturday of that week, he
learned that his brother had been charged with the victim’s murder. He said that he talked with two TBI
agents on October 21, but did not remember telling them that he had last seen the defendant the Thursday
or Friday of the previous week, explaining “that was a rdatively stressful timein our lives™

4Asto thistestimony, the defendant argues that he “is therefore entitled to the missing witness inference —this
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Court may infer that had the agents been called, they would not have contradicted Russell Looper.” However, we
disagree with this assertion. Asexplained in Neil P. Cohen et al., Tennessee L aw of Evidence 84.01[14][] (4thed. 2000),
the permissive inference resulting from a missing witness permits either a missing witness instruction or appropriate
closing argument “not[ing] the absence of the witness and ask[ing] the jury to draw a negative inference from the
absence.” Inthe present appeal, the matter arose during a hearing on whether the undisclosed aibi witnesseswould be
allowed to testify beforethe jury. Sincethe witnesses were not allowed to testify, theinferenceis not applicable. Further,
we note that during the State’ s presentation of proof, neither LisaLingwall nor Gerald Presley, the two TBI agents who
had questioned Russell Looper, testified. Since the State had rested four days before Russell L ooper was called to testify,
and the State had no reason to know that he would be presenting an alibi for the defendant, there would not appear to
have been any reason for the State to have these two agents available to refute that which they could not have
anticipated.
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During cross-examination, Russdll Looper was questioned about when he first reveded that the
defendant had been in Flowery Branch the day of the homicide:

Q. And a what point did you come forward and make that information
known?

A. Asl said - to whom are you asking?
Q. Wadll, let me step back. That was important, wasn't it?
A. Yes itwas

Q. And it'simportant — the importance is clear heretoday. You're an
dibi witnessfor him; right?

A. Right.
Q. You cameto the preiminary hearing?
A. Yes | did.

Q. Anddidyoutak to hisatorneysthat day and say, “Hey, | saw Byron
this morning, the morning of this murder”?

A. | don't remember when the first day wasthat | was with them.

Q. But you learned the facts a the prdiminary hearing when the murder
took place?

A. Yes, what —what day it took place, yes.
Q. And you knew inyour mind a that time you had seen him. . .

A. Yes | knew it.
Q. ...inGeorgia?

A. Yes

Q. And he couldn’t have been at the murder scene?
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A. If —tothe best of my knowledge, when that took place, therewas no
time frame established with when that had taken place.

Q. Attheprdiminary hearing, . . .

A. Yeah, | don't. ..

Q. ...youdidn't undergand the time frame?

A. 1 don’t -1 don't recal there being aspecifictimeframe sated, no, Sir.
Q. Butyou —you're—what kind of education do you have?

A. Wadl, | have ahigh school education, and a mgjority of abachelor's
degree.

Q. Okay. And you redized that you had seen your brother a roon,
11:00 centra time on the date that he was accused of killing [the victim]?

A. Right.

Q. But you never came forward to tell anybody?

>

Right.

Until when?

> O

Until later that — a couple of months, | guess.

O

A couple of months after the killing?

>

. That'swhen —when — the next time that | saw his attorneys, that's
when | spoke with them.

Q. What attorney?
A. 1 don't recal which oneit was, to be honest with you.

Q. Not these?

A. No. They weren't on the case a that time.
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Wasit Mr. Trant?

O

>

| don’'t know, to be honest with you.

Weasit & or about the time of the preliminary hearing?

> O

| believe it was after that point.

How much after?

O

A. | don’t remember, to be honest with you.

On redirect examination, he was asked to identify which of the defendant’ s previous atorneys he
had told of the fact that the defendant had been in Flowery Branch the day of the homicide:

Q. Mr. Looper, when you spoke to the attorney that represented your
brother before Mr. Cordovaand |, do you remember his name?

A. ldon't. I'msorry.

Q. Did you spegk to him in person or over the telephone?
A. | can't recall, to be honest with you.

Q. Doesthe name Doug Trant from Knoxville. . .

A. | remember Mr. Trant, but | can't, you know, specificaly remember if
it was he or another attorney.

Q. Larry Warner, Howard Upchurch, Jerry Burgess, Lionel Barrett? Do
any of those namesring abdl?

A. You know, there was [9¢] conversations between several and
different ones, you know. | spokewith Mr. Burgesson severd occasions.

Following the testimony of Russdll Looper, the atorneys argued at great length as to whether the
three witnesses should be permitted to testify before the jury. The defense noted that both Paul Voelker
and Russdl Looper were known to the State because both had been interviewed by TBI agents.
Additionaly, they contended that a proper response had been made to the State’ s dibi notice demand:
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In the case a bar, there is a demand narrowly specified, parameters
arelimited. We retold that the date hasinterest inthe dibi asto the hours
6:00 A.M. 10 8:45 A.M. Centra Time, and that would betranditerated to
7:00 AM. t0 9:45 A.M. Eastern Time. The responsein the case at bar,
and theresponseitsdf differsfrom the Stuation in Coury, isto answer that
time specific question. (A) is answered, (B) is answered, and (C) is
answered. At the very least, Y our Honor, and | respectfully suggest that
to do otherwise would beto risk reversa of the conviction we believe will
never occur, a thevery least, Paul Vodker’ stestimony must be admitted,
because the state had knowledge of the witness's existence at leadt, at
least 20 months before the defense.

The State responded that the defense had “known about this[testimony] for months, and they made
an intentiona strategic decison to not disclose it to the dater”

Y our Honor, inthisparticular stuation, inthiscase at bar the prejudice
that would result to the government from the defendant’ sfalureto disclose
isgredt. I1t'sanambush. They’ vebrought inthreewitnesses. At least one
of which was interviewed in the past, he's changed his story. The
prejudice suffered by the defendant if the sanction of exclusonisemployed
isminima. The reasons for nondisclosure in this case, Y our Honor, are
obvious. They've known about this for months, and they made an
intentional strategic decison to not discloseit to the ate, and the purpose,
the only reason for that strategic decision would be to ambush the state
with thisinformation. We had some discussion of dibi even aslaeasthe
jury selection processin Sullivan County. The defense was well avare
they were going to cal these witnesses, and they made no mention of it. It
wasin the context of whether or not an dibi charge would be given by the
Court based soldly on the testimony of the defendant.

The defense responded that if the State had been adversely affected by not having advance notice
of the three witnesses, it should be granted time to refute their testimony:

If the date truly believes that it has suffered a detriment, then let the Sate
interview thewitnesses, let the Sate have asmuch timeasit needsto refute
the witnesses, if refute the witnesses it can. Most importantly, these
witnesses spesk not to dibi initsliteral and legd sense. They speak toan
issue pennontbraided [dc] by McCracken Poston in his opening
statement, when McCracken Poston said: “The defendant Byron Looper
did not kill Senator Burks, could not havekilled Senator Burks, and would
not have killed Senator Burks” We mean to establish thefirst by reason
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of the later two. We've dready atempted, | believe succeeded in
establishing the one, thereis no reason. We now show that he could not
physicaly havedoneso. That isnot dibi. What weare providing through
these witnessesis, that he could not have been in Tennessee. . .

THE COURT: Isthat not andibi?

[DEFENSE COUNSEL]: That isnot dibi, Your Honor. That isnot an
dibi. Andibi is, that hewas el sewhere, not that hewas not in Tennessee,
Itisaperson speaking to . . . where hewas at thetime of the murder, and
there is no one other than the defendant who can speak to that.

The trid court concluded that the defense was attempting to present dibi proof and ruled that,
because the defense had not properly responded to the alibi notice request, thetestimony of Barbara Reed,
Paul VVodker, and Russall Looper could not be presented to the jury:

All right, let’ stalk about the last avenue of your attack, in which you
basicaly are placing thisrespongibility on Mr. Trant. Higtoricaly, youhave
to point out that this record will demondtrate the proper notice under Rule
12, February the 17th, 1999, an opportunity to extend the period of time
for Mr. Trant to respond, and later that year, aresponse from Mr. Trant,
which has been identified earlier, which this Court found to be not
satisfactory, and that response communicated to Mr. Trant. But the more
important issue hereis, that | recognized the request of the defense team
for an dibi in their response to my inquiry about jury ingructions, and |
queried the defense, current defense team, in Blountville about thisissue,
and was given the response, as previoudy been advanced, that thisdidn’t
ded with dibi. If it wasto be advanced, Mr. Looper would be the sole
witness,

S0, it gppearsto methat this current defense team wasknowledgesgble
in al respects of the peril associated with Rule 12, and Rule 12 is very
gpecific. Thestate has met itsrequirement to notice over ayear ago. This
defendant, his current team, aswell ashis predecessor team, hasknown of
the particular notice, and they have not responded to it. Knowledge of a
particular witness does not equate to knowledge that witnesswill be used
forandibi. Andif | wereto condrue Rule 12 in the very limited way that
is advanced by the defense team, this rule would have no vaue, or
purpose, or reason whatsoever. It cannot be read in that manner.
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So, for dl of those reasons, your request is denied, and these
witnesses are excluded.

The trid court dlowed defense counse to make a statement for the record as the defense was
preparing to present another witness:

Y our Honor, before we do, I'd like smply to put on the record two
observations. And if my recollection differs from the Court, | gpologize.

But the question that was propounded to counsdl was couched as if
the defendant were to take the stand. 1ndeed, we submitted to the Court,
and therefore we gave the Court notice, thet if the defendant did take the
gtand, he would be entitled to an dibi instruction.

With regard to the issue of whether or not the proffered witness,
particularly Paul VVoelker, spoketo an dibi or to some other aspect of the
case, | would point out to the Court that which might not seem obvious, it
is not impossible for Byron Looper to have been in Monterey a 8:30in
the morning and been in the Gainesville, Georgiaarea at 11:30 that same
morning.

Thus, during arguments to the trid court as to Georgia witnesses who would tegtify that the
defendant was in Flowery Branch late onthemorning of the crime, the defense asserted that thistestimony
would show both that he could have been near the crime scene during a portion of the period in the dibi
demand, “it isnot impossiblefor Byron Looper to have beenin Monterey at 8:30inthemorning and beenin
the Gainesville, Georgiaareaat 11:30 that same morning,” and that he could not, “[w]hat we are providing
through these witnessesiis, that he could not have been in Tennessee.”

We do not understand the purpose of counsdl’s asserting the defense testimony of the Flowery
Branch witnesseswoul d have dlowed the defendant to have beenin“Monterey” at about thetimethevictim
waskilled a hisfarm. Firg, the dibi notice specified that the crime occurred a the victim’ sfarm; and, the
defendant’ s response stated that he was not at the victim’'s farm on the date of the crime. It isnot clear
whether the defendant’ stria counsel was contradicting thisresponse, believing thesetwo locationsto bethe
same, or whether he was claming that, while the defendant was not at the victim's farm the day of the
homicide, he could have been in Monterey during a portion of the period in the dlibi demand and later that
morning in Howery Branch. Additiondly, weare not certain of thesignificanceof “8:30” and“11:30" or of
thethree-hour gap in these times, and whether both are expressed asbeing inthe sametime zone. Although
8:30 am., Centrd Daylight Time, was the gpproximate time of the shooting, the defendant’s Georgia
witnesses placed him in Howery Branch as early as 10:00 am., Centrd Daylight Time, gpproximately an
hour and a hdf after the crime. To review the issue of excluson of the witnesses, we will presume that
successor counsel was speaking of the scene of the crime by referring to “Monterey.”
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The benefit to the defendant of these contradictory argumentsis gpparent. Claiming that hewasin
Monterey for only aportion of the period set out in the dibi demand notice enabled the defendant then to
arguethat proof of hisbeing in Howery Branch later that same morning was not proof of aibi, because such
proof must cover theentire period in which the crimewas committed. Y e, by then arguing the reverse, that
being in Howery Branch madeit “impossible’ for the defendant to have been in Monterey to commit the
crime, the non-dibi had the evidentiary effect of an dibi.

To asess the defendant’ s varying claims that the trid court erred in excluding the testimony of
Barbara Reed, Paul VVoelker, and Russell Looper, we will review the gpplicable law.

The circumgtances under which a defendant must inform the State that an dibi defense will be
presented are set out in Tennessee Rule of Crimina Procedure 12.1, which provides:

(& Noticeby Defendant. Uponwritten demand of thedidtrict attorney
generd dating the time, date, and place a which the dleged offense was
committed, the defendant shall serve within ten days, or at such different
time as the court may direct, upon the didtrict attorney genera awritten
notice of an intention to offer a defense of dibi. Such notice by the
defendant shall state the specific place or places a which the defendant
clamsto have been a the time of the dleged offense and the names and
addresses of the witnesses upon whom the defendant intends to rely to
establish such dibi.

(b) Disclosure of Information and Witness. Within ten daysthereefter,
but in no event less than ten days before trid, unless the court otherwise
directs, the didtrict atorney generd shdl serve upon the defendant or the
defendant’ s attorney a written notice stating the names and addresses of
the witnesses upon whom the sate intends to rely to establish the
defendant’ s presence at the scene of the aleged offense and any other
witnessesto berelied on to rebut testimony of any of the defendant's dibi
witnesses.

(c) Continuing Duty to Disclose. If prior to or during trid a party
learns of an additiona witnesswhoseidentity, if known, shoud have been
included intheinformation furnished under subdivision (a) or (b), the party
shdl promptly notify the other party or the other party's atorney of the
existence and identity of such additiona witness.

(d) Failureto Comply. Uponthefailureof either party to comply with
the requirements of this rule, the court may exclude the testimony of any
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undisclosed witness offered by such party as to the defendant’ s absence
from or presence &, the scene of the dleged offense. Thisrule shal not
limit the right of the defendant to tedtify in his or her own behalf.

(e) Exceptions. For good cause shown, the court may grant an
exception to any of the requirements of thisrule.

() Inadmissibility of Withdrawn Alibi. Evidence of anintentiontorely
upon an dibi defense, later withdrawn, or of Statements made in
connection with such intention, is not admissible in any civil or crimind
proceeding againg the person who gave notice of the intention.

Reviewing the intended testimony of the three excluded witnesses, the defendant on apped argues
that “[f]or purposesof Rule12.1, ‘dibi’ testimony should be construed to encompass only that specifictime
period designated by the State in its demand for notice.” Thus, by this view, the State’ sdibi demand did
not require disclosure of these witnesses. In reviewing the efficacy of this daim, we firgt will ascertain
whether the excluded witnesses were, asthetrid court determined, “alibi” witnesses.

Barbara Reed, Reba L ooper’ s hairdresser, testified asto these main points: on Monday, October
19, 1998, (1) she was looking for a house to rent and looked at an available house in Reba Looper’s
neighborhood; and (2) while looking a the house a 10:00 am., Centra Daylight Time, she saw the
defendant, playing with his dog, in the front yard of Reba Looper’ s house in Howery Branch, Georgia.

Paul Vodker, a neighbor of Reba Looper, tedtified as to these main points. (1) on Monday,
October 19, 1998, between 10:00 and 11:00 am., Centra Daylight Time, he saw Russdll Looper and
another man on Reba Looper’s front porch in FHowery Branch, Georgia; (2) at about 1:00 p.m., Central
Daylight Time, later that day, he saw the same man get into acar and drive away; and (3) the man he saw
on both occasions was the defendant.

Russdll Looper, the defendant’ s brother, testified as to this main point: he went home for lunch in
Flowery Branch, Georgia, a“little bit before noon” on Monday, October 19, 1998, and, ashe entered the
house, the defendant was leaving.

Thus, various items of information, much of it unrelated, were presented by these witnesses.
However, the common element in their offered testimony was that on October 19, 1998, asearly as 10:00
am., Centrd Daylight Time, one hour and fifteen minutes after the period st out inthe State’ sdibi demand,
the defendant wasin Flowery Branch, Georgia, afour-and-a-hdf- tofive-hour drivefrom the crime scene.
Thepracticd effect of thisclam, if true, would be to establish the geographic impaossibility of the defendant’s
killing the victim. However, this evidence was not “dibi” proof, according to the defendant, for two
reasons. (1) it established his wheregbouts only outside the period in the Stat€' s dibi demand, saying
nothing of where hewas during the period; and (2) sncebeing in Howery Branch dso dlowed himto have
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been in Monterey during a portion of the period in the dibi demand, his proof was not of dibi which must
cover the entire period when the crime was committed.” Thus, by the defendant’ s argument, witnesses
establishing his whereabouts outsde the period in an adibi demand were not required to be disclosed
because it was not proof of dibi.

To support this view of what is not required to be disclosed pursuant to an dibi demand, the
defendant relies upon severd sources. He points out that in Chrigtian v. State, 555 S.W.2d 863, 866
(Tenn. 1977), our supreme court defined dibi as “evidence which if believed would establish thet the
defendant was not present at the scene of the dleged crime when it dlegedly occurred.” Additionaly, he
notesthat in 11 David Louis Raybin, Tennessee Practice: Criminal Practice and Procedure § 28.20, at 15
(1985), itissaid that “[d]libi isaclam by the defendant that he was dsawhere at the time of the offenseand
therefore could not be the person who committed the offense”  Utilizing these definitions of “dibi,” the
defendant argues that “[t]he proffered testimony of Barbara Reed, Paul Vodker and Russdll Looper was
not ‘dibi’ evidence,” becausethey testified only asto atimefollowing the period set out in the dibi demand.

The defendant’ sview of andibi, used to avoid the disclosure requirement, ignoresthefunction of an
dibi. Black’sLaw Dictionary 72 (7th ed. 1999) defines“dibi” as“[a] defense based on the physical
impossibility of a defendant's guilt by placing the defendant in a location other than the scene
of the crime at the relevant time.”® To establish the materidlity of the tesimony, and resulting harm
because of itsexduson, the defendant, infact, utilizesthe“ geographicimpaossibility” of hishaving committed
the crime, which the excluded witnesses would have established.

If the distance and means of travel would have permitted the defendant both to have been at the
victim' sfarm to commit the crime and, later that morning, to have beenin Howery Branch, the proof would
not have established an dibi. However, Sncethetrid testimony established theimpaossibility of hisbeingin
both places at the relevant times, proof that he was in Georgiawould have established an dibi, contrary to

° On appesl, the defendant repeats this argument, applying the principle that an alibi must cover the entire period
in which the crime was committed, asserting “the presence of the shooter quite obviously was no longer required to
accomplish the crime after the fatal wound was inflicted.”

6As we have noted, among the arguments of trial defense counsel asto why the witnesses from Flowery Branch,
Georgia, should be allowed to testify, counsel said of their testimony, “We now show that he could not physically have
[killed the victim].”
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the refusd of one of the defendant’ sargumentsto so recognize. Thetime and distance componentsof dibi
proof were explained in Owensv. State, 809 So. 2d 744, 746-47 (Miss. Ct. App. 2002):

Black’s Law Dictionary suggedts that the defense requires evidence that
the defendant’ slocation at therelevant timewas so removed therefrom as
to render it impossible for him to be the guilty party.” Black’s Law
Dictionary 71 (7th ed. 1999). Thus, adefendant in close enough physica
proximity to have committed the crime may deny the crimind activity and
may affirmatively assart that he was dsewhere a the criticd time.
However, if the asserted dternate location is such that, based on the
verson of events contended for by the defense, it would remain within the
reelm of physica possihility for the defendant to have committed the crime,
then the defense is nothing more than a denid and would not rise to the
levd of dibi.

Although arguing that we should not gpply itsholding, the defendant recognizeswhat, apparently, is
the only Tennessee decison consdering proof of dibi by inference or implication, State v. Coury, 697
S\W.2d 373 (Tenn. Crim. App. 1985), where adefense witnesstestified that he had seen Coury in Mesa,
Arizona, between 7:00 am. and 7:30 am. the morning of the 5:15 p.m. sniper shooting in Williamson
County, Tennessee. Asto thiswitness, the issue raised on apped was whether thetrial court had erred in
alowing the State to question him about his 1956 Tennessee conviction for grand larceny:

Initidly, we note that the State objected to Francis stestimony on the
grounds that no aibi notice was given, as such isrequired by Tenn. R.
Crim. P. 12.1. Coury’s counsd argued that he merely wanted to show
that Coury was in Arizona on the morning of June 15, 1981, and that he
was not atempting to set up an dibi defense. If, as argued by Coury’s
counsd, the testimony was not for the purpose of an dibi defense, then
such testimony was irrdlevant.

At any rate, it isobviousthat theimport of Francis stestimony wasto
leave the inference with the jury that if Coury was in Arizona on the
morning of the shooting, then he could not have been present in Tennessee
at the time of the shooting that afternoon. Thus, the clear purpose of the
testimony of Francis was to dibi Coury. As such, none of Francis's
testimony should have been admitted by reason of Coury’s falure to
comply with the dibi notice mandate of Tenn. R. Crim. P. 12.1.

Id. at 379-80.
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The defendant, reporting that Coury had not been cited subsequently by any court on theissue of
dibi, arguesthispart of the holding isdictaand that it “is an aberrant decision which should not be followed
astowhat isorisnot ‘aibi’ evidence” Although this portion of theCoury holding may bedicta, it certainly
isnot an aberration, for the essence of an dibi isthe physica impossibility of adefendant’ s having been a
the scene when the crime was committed.

Thehalding in Coury demongtrates one of the problems created by the defendant’ s arguing both
that the evidence of hisbeing in Howery Branch the late morning of the crime did and did not establish an
dibi. If it did not, as one claim asserts, then the proof was not admissible, Coury explaining thet evidence of
adefendant’ slocation, if not used to establishan dibi, is“irrdevant.” If it did establish andibi, ashisother
clam contends, Rule 12.1 required timely disclosure of the identities of the Howery Branch witnesses.

Contrary to the defendant’s view, the holding in Coury is not an aberration. Rather, time and
distance congderations are essential components of an dibi, as explained in Greenhow v. United States,
490 A.2d 1130 (D.C. Ct. App. 1985):

“[Alibi] involvestheimpossibility of accused' s presence at the scene of the
offense at thetime of itscommission. . .. Thedefense of dibi isdesigned
to prove that accused, during the whole time that the crime was being
committed, was so far from the place where the crime occurred that he
could not have participated in it, or that he was so far away that he could
not, with ordinary exertion, have reached the place in time to have 0
participated in the crime; and in order to be legdly effective it must cover
the entire time during which the crime isalleged to have been committed.”

1d. at 1134 (quoting 22 C.J.S. Crimindl Law § 40, at 130-31 (1961)).

Other cases demongtrate the universa recognition of thetime and distance componentsof dibi and
show that it may be proveninferentidly, as recognized in Coury. The defenseatemptedto proveandibiin
thisfashion in State v. Nunn, 273 A.2d 366 (N.J. Super. Ct. App. Div. 1971), wherein the two Nunn
brothers were dleged to have carndly abused a fourteen-year-old girl after 2:00 am. on November 7,
1968, in afidd behind their house. Although a New Jersey statute required that advance notice of dibi
proof be provided to the prosecution, the defendants did not advise until the beginning of the tria of their
intention to call their mother and Sister aswitnesses, with both to testify that the brothers had gotten home at
11:30 p.m. on November 6 and gone to bed. The trid court granted the state’ s motion to exclude this
testimony, because notice had not been given to the prosecution. Following their convictions, the brothers
argued on gpped “that they were not obliged to specify witnesses who had only circumstantia knowledge
of [their] whereabouts at the moment of the commission of the offense” Id. at 368. However, the
gppellate court explained that disclosure was required aso of circumstantia evidence of dibi:
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Whether the testimony of the proposed witness shows directly that a
defendant was not physicaly present at the precise time and place of the
dleged offense, or does so only inferentidly, its purposes and objectives
arethe same. The difference is the weight and degree of persuasiveness
atributed to that testimony by the jury. There is no less reliance by
defendant on such testimony nor less need for notice by the State that it
will be offered.

Id. at 370.

Other casesilludrate the requirement that an dibi cannot be established by showing adefendant’s
location before or after a crime unless the time and distance were such that the defendant could not have
committed the crime. Establishing geographic impossibility by showing the defendant’ s whereabouts prior
to the crime was utilized for an dibi daim in Commonwedth v. Blystone, 617 A.2d 778 (Pa. Super. Ct.
1992), dthough disclosure of the proof was not anissue. The defendant, charged with arson for setting fire
to afarmer’ smilkhouse, argued that the State’ s proof wasinsufficient because, at thetimethefire began, he
was working a Domino’s Pizza, a ten-minute drive from the scene of the arson. Affirming the conviction,
the court recognized that the defendant had attempted to establish an dibi by proving that, shortly beforethe
crime, hewas a alocation sufficiently distant from the scene of the crimethat he could not have committed
it:

“Alibi is a defense that places the defendant at the rdlevant time in a
different place than the scene involved and so removed therefrom as to
render it impossible for him to be the guilty party.” Commonwedth v.
Gainer, 397 Pa.Super. 348, 353, 580 A.2d 333, 336 (1990). Here,
severd defense witnesses tedtified that on February 14, 1990, Blystone
was a work until 2:00 in the morning. Based on thistestimony, Blystone
argues that he did not have sufficient time to drive to the farm and set the
milkhouse on fire before 2:15 am. when the owners of the fam
telephoned the fire department.

Id. at 780. However, awitness saw the defendant’ sautomobile, with aDomino’ s pizzasign on the roof, in
the vicinity of the fire forty-five minutes before the victims reported the blaze to the fire department. See
Statev. Hubbard, 711 So. 2d 393, 396 (La. Ct. App. 1998) (testimony that the defendant wasin Houston,
Texas, asx-and-one-hdf-hour drivefrom Rayville, Louisana, on Sunday and Monday, did not providean
dibi for the charge that he had sold illegd drugsin Louisiana on Saturday); Glover v. State, 458 S.E.2d
538, 540 (S.C. 1995) (defendant did not establish an dibi with testimony that he wasin Florida between
8:00 am. and 8:30 am. the morning of the crime, which occurred eleven hours later in Williamsourg
County, South Caroling, asix-and-one-hdf-hour drivefrom the place of the crime, the distance not making
it physcaly impossble for him to have driven from Horida to South Carolina to commit the crime).
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Although the defendant relies upon a number of cases to support his clam that he was not
attempting to present proof of aibi, we respectfully disagree with his interpretations of these authorities.
From the cases, he extractslanguageto argue hisredtrictiveview of dibi proof, but, aswewill explan, none
of the cases support his arguments.

In State v. Horenberger, 349 N.W.2d 692, 695-96 (Wis. 1984), the defendant was aleged to
have aded two men in planning the robbery of a woman whom the defendant was dating. One of the
codefendants, testifying for the sate, said that earlier in the day the group, including the defendant, had
planned the late night robbery, with the defendant waiting in the car while one of the codefendants robbed
the victim and the other burglarized her apartment. When the defendant attempted to present proof that he
had been at work during the day and, thus, could not have aided in planning the crime, the State objected
that he was attempting to present previoudy undisclosed dibi proof. The court on gpped concluded that
proof the defendant was not present at the planning stage of the crime did not congtitute dibi proof, which
would focus solely on his wheregbouts at the time of the crime itsdlf:

[T]henoatice of aibi statute focuses on the defendant’ swhereabouts at the
time the offense was committed. The Statute, by its terms, makes no
reference to acts other than the actud offense.  In this case, then, the
actud offensesto which the statute referswoul d be the crimina actswhich
occurred at gpproximately 11 p.m. The crimeswith which the defendant
was charged did not occur at the time they were planned. Rather, the
crimes occurred at the time the plan was executed by robbing and fasdy
imprisoning Zess and burglarizing her gpartment.  The defendant’ sactsin
planning the crimes, which might have led to crimind liability asaparty to
the crime, were separate in time and location from these offenses. We
conclude that the testimony concerning the defendant’s whereabouts
ealier in the day on July 2 was not an dibi defense within the meaning of
[the Statute].

1d. at 696.

Thus, in Horenberger, the offered proof was not of dibi because it sought to show only that the
defendant was e sawhere when the crime was planned, but not that he could not have been present when it
was committed. Accordingly, itsholding isirrdevant to the dlaimin the present gpped that inferentia proof
of dibi isexcusad from disclosure.

In another case relied upon by the defendant, State v. Berg, 697 P.2d 1365 (Mont. 1985), Berg
admitted that he had arrived at the resdence in question at 8:10 p.m. but denied that he there had assaulted
the babydtter, as she clamed. Because dibi notice had not been given, the trid court excluded the
testimony of awitness who would have testified that he was with the defendant from approximately 7:30
p.m. until 8:10 p.m. that same night. On apped, the court determined that since this witness would have
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testified asto being with the defendant earlier in the evening than when the crime was committed, hedid not
provide an dibi. Accordingly, “the testimony by this witness was not relevant, and it was therefore within
the discretion of the court to strikeit.” Id. at 1367.

Thehadlding in Bergillustratesthe dilemmathe defendant crestesby asserting conflicting damsasto
whether the Howery Branch tesimony is evidence of dibi. Asexplained by 21 Am.Jur.2d Crimind Law 8§
225, “Reguirement That A ‘True' Alibi Belnvolved” (2002), citing the holding in Berg, “[d] statuteor rule
requiring that specid notice be given to the state of the defendant’ sintent to present an aibi defense does
not apply where the evidence to be offered by the defendant does not relate to atrue dibi.” In the usud
gtuation, it is the State which argues that the defendant is not presenting a“trug’ dibi. If thetestimony is
that a defendant was in another location, but the time and distance were such that he still could have
committed the crime, heisnot presenting a“true’ dibi and, asexplained in Berg, thetestimony isirreevant.

By contrast, in the present appedl, it isthe defendant who isarguing heisnot presenting a“true” dibi, ashe
clams it was not “impossible’ for him to have been in “Monterey” and, later that morning, in FHowery
Branch. Thisclam, of course, ignores that the testimony estimated the travel time by automobile to have
been, at best, four and one-hdf to five hours, but frees the defendant to make his corollary argument that
gnce he did not offer a“true’ dibi, as the Berg holding would support, he was not required to reved his
witnesses. Hethen tiestogether these conflicting arguments, dlaiming therewould have been “amore nearly
level playing fidd” if the jury learned of the defendant’ s presence hundreds of miles away from the crime
scene within a few hours after the fatal shooting.” However, these conjoined arguments ignore the fact,
explaned in Berg, that if thetestimony isnot dibi, it, dso, isnot rlevant. Thus, Berg does not support the
defendant’ s argument.

Additionaly, the defendant cites, in support of his view of what condtitutes “dibi” proof, United
Statesv. Dupuy, 760 F.2d 1492 (Sth Cir. 1985), wherethe prosecution had requested that Dupuy disclose
any dibi defensehehad for August 31, 1980. However, at trid, theinformant testified that the crimind acts
occurred on the previous day, August 30, 1980, while the indictment aleged they occurred on yet athird
date, September 1, 1980." 1d. at 1498. Apparently, Dupuy argued & trid that the prosecution should be
alowed to present proof only asto August 31, the date set out in the alibi demand. However, the court,
diginguishing a mation for hill of particulars, which would have had the limiting effect sought by the
defendant, determined that the differing dates meant that the defendant could present testimony from
undisclosed dibi witnessesfor August 30, because the prosecution, wrongly believing the offense date was
Augugt 31, had sought dibi information only asto the latter date:

In this case the gppellant was not limited by the Rule 12.1 request for
notice-of-aibi to adibi witnesses for August 31, 1980. He was freeto

7The court noted that Dupuy’s trial counsel had known, from the informant’s grand jury testimony, the
discrepancies in the dates but waited eighteen days before bringing it to the court’s attention in moving for a
continuance. Asit was, Dupuy presented testimony from his wife and mother-in-law that he was at aparty in Nogales,
Mexico, on August 30, 1980, until late in the evening.



bring forth any dibi witnesses he deemed appropriate for the other days
encompassed by the charges againgt him. The Government could not, for
those days, clam unfair surprise because it had not invoked Rule 12.1 as
to those days.

1d. at 1499,

The defendant in the present appeal seeksto usethisand other language from Dupuy to arguethat,
because the State had limited its dibi notice to the period from 6:00 am. to 8:45 am., Central Daylight
Time, on October 19, 1998, hewas not required to identify witnesseswho would testify asto timesoutsde
of this period:

The State demanded notice as to aspecific, discrete, two hour and forty-

five minute period. The State made no demand asto any other time. The
“dibi” witnesses which the defense thereby became obligated to disclose
included those persons (other than the Defendant), and only those persons,
that would be offered to establish Byron Looper’ swhereabouts from 6:00
to 8:45 am., Centra Standard Time, on October 19, 1998. Here, asin

United States v. Dupuy, supra, Mr. Looper wasfreeto bring any witness
he deemed appropriate for the other hours of October 19, 1998; asin

Dupuy, the Government could not, for those hours clam unfar surprise
because it had not invoked Rule 12.1 as to those hours.

We respectfully disagree that Dupuy suppliesthat which the defendant seeksto extract fromit. In
fact, the court held that if the prosecution requests adibi information for a discrete period, as dibi notice
provisonsrequire, yet provesthat the crimina offense occurred during adifferent period, it cannot seek to
excludedibi testimony asto the second period because the disclosure requirement isonly for the period set
out in the state’ s pleading. The Dupuy holding might be relevant to the present gpped if, for instance, the
State mistakenly had set out October 20, 1998, initsdibi demand asthe date of the crime. The defendant
then could argue that the Howery Branch testimony was not subject to disclosure, since it proved the
defendant’ swhereabouts only on October 19. However, the State did not make thismistake, and Dupuy is
not relevant to the defendant’ s argument.

No authority existsto support the defendant’ s effortsto explain how the same proof can bedibi for
evidentiary purposes but non-alibi for disclosure purposes. If his restrictive verson of dibi proof were
correct, it then would follow that an accused would not have to reved, in responseto an alibi demand, the
identity of awitnesstedtifying that, fifteen minutes after the period inan dibi demand for acrime occurringin
Tennessee, the defendant was camping in the Austraian outback. By the argumentsin the present gpped,
this testimony would not be subject to disclosure, regardless of itsimplications, because the witness could
gpeak only to the defendant’ s location outside of the period in the alibi demand. We do not believe that
such aresult was intended by the drafters of Rule 12.1.
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We conclude that, without question, the defendant was attempting to establish an dibi through the
testimony of the Flowery Branch witnesses. We now will determine whether the trid court erred in
exduding this tesimony.

The defendant argues that, in excluding the Flowery Branch witnesses from testifying,
the trial court abused its discretion and violated his right to due process of law. Our supreme
court explained in State v. James, 81 S.W.3d 751, 760 (Tenn. 2002), therole of the gppellate
court in reviewing evidentiary rulings of thetrid court:

Rulings on the admissibility of evidence are largdly within the sound
discretion of thetria court, and on gppellatereview, atria court’ sruling to
admit or exclude evidence will not be disturbed unlessit gppearsthat such
a ruling amounts to an abuse of that discretion. [State v.|DuBose, 953
S\W.2d[649,] 652 [Tenn. 1997]. ... “‘[A]nappellate court should find
an abuse of discretion when it gppears that the trid court applied an
incorrect lega standard, or reached a decision which is againgt logic or
reasoning that caused an injudtice to the party complaining.”” State v.
Sevens, 78 SW.3d 817 (Tenn. 2002) (quoting State v. Shuck, 953
S.\W.2d 662, 669 (Tenn. 1997)).

Thedefendant arguesthat thetria court abused itsdiscretion in excluding the testimony of three of
the witnesses from Howery Branch because the court “inexplicably made no findings with regard to these
factors, despite the prosecuting attorney’s having cited the same six factors [set out in United States v.
Wood, 780 F.2d 555 (6th Cir. 1986)] during argument.” Heargues, additionaly, that we cannot determine
whether thetria court abused itsdiscretion in excluding the testimony without consdering, dso, whether the
excluson violated hisright to due process. Relying upon United Statesv. Hamilton, 128 F.3d 996, 1002
(6th Cir. 1997), the defendant argues that on appeal ade novo sandard of review isutilized in determining
whether atria court properly consdered thefactorsset outin Taylor v. lllinois, 484 U.S. 400, 410, 108 S.
Ct. 646, 653-54, 98 L. Ed. 2d 798 (1988).2 Other courts, however, do not make this distinction, and
samply gpply an abuse of discretion andyss in ascertaining whether atrid court erred in excluding dibi
proof. See United States v. Henderson, 241 F.3d 638, 650 (9th Cir. 2000), cert. denied, 532 U.S. 986,
121 S. Ct. 1634, 149 L. Ed. 2d 494 (2001); United States v. Pearson, 159 F.3d 480, 483 (10th Cir.
1998); Lawson v. State, 994 P.2d 943, 946 (Wyo. 2000). We believe that the appropriate standard of
review is whether the tria court abused its discretion in excluding the testimony of three of the Flowery
Branch witnesses,

8He asserts also that we should apply the considerations set out in State v. Brown, 29 SW.3d 427, 431 (Tenn.),
cert. denied, 531 U.S. 916, 121 S. Ct. 275, 148 L. Ed. 2d 200 (2000), in deciding whether the trial court violated the
defendant’ s due process rights in excluding the testimony. However, in Brown, the question was whether adefendant’s
right to due process could require that hearsay testimony be admitted. The violation of adisclosure rule was not an issue
and, therefore, Brown is not applicable to the present appeal.
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Following itspreviousholding in United Statesv. White, 583 F.2d 899, 902 (6th Cir. 1978), which,
inturn, cited United States v. Myers, 550 F.2d 1036, 1041-42 (5th Cir. 1977), the court, in Wood, set
out factors to be conddered in determining whether a tria court abused its discretion in excluding
undisclosed dibi proof:

(1) the amount of prejudice that resulted from the failure to disclose, (2)
the reason for nondisclosure, (3) the extent to which the harm caused by
nondisclosure was mitigated by subsequent events, (4) the weight of the
properly admitted evidence supporting the defendant’ sguilt, and (5) other
relevant factors arising out of the case.

780 F.2d at 560-61.

Beforethetrid court, the State argued that these factors should be considered, asdo the Stateand
defendant on gpped. Accordingly, we will utilize them in our review.
A. Prgudicetothe State

The defendant argues that any pregjudice to the State was the result of its “own investigative
ingptitude,” and that the defendant’s dibi response, dthough “incomplete and therefore technicaly
inaufficent,” nonetheess * placed the prosecution on notice” by denying that the defendant had been at the
crime scene on October 19, 1998. Additiondly, the defendant notes that state investigators had
interviewed two of the witnesses before he had been charged, before therewas* any reasonto fabricate an
dibi.”® Further, he argues that the State “assiduoudy avoided asking questions [of these two witnesses]
which could have developed exculpatory information.” Findly, he asserts that the record does not show
that the investigation and prosecution “would have proceeded one whit differently had the existence of the
three witnesses . . . beendisclosed.” The defendant presents neither legal authorities, where appropriate,
nor citations to the record in support of these clams.

We can imagine no reason why the State would not have wanted to know that witnesses would
damthe defendant wasin FHowery Branch ontheday of thecrime. Although the defendant arguesthat the
State did not want to develop “exculpatory information” as to his whereabouts, it would not appear

9This assertion istrue. However, neither the defendant’ s mother, brother, nor Paul Voelker, revealed to the
State, until the presentation of defense proof at trial, that the defendant had been in Flowery Branch the morning of the
crime. Thus, before there was any reason to provide an alibi, none of hiswitnesses revealed that he had been in Flowery
Branch the morning of the crime.
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necessary that the State discover where the defendant was at thetime of the crime so that hislocation then
could bereveded to him. Given theimmediate and massive investigation thet followed thiscrime, it would
beillogica to conclude that an equd effort would not have been devoted to investigating an alibi disclosed
by the defendant.

In fact, the proof developed by the State following the crime would not appear to suggest that the
defendant later would claim that he was in Flowery Branch on October 19, 1998. Joe Bond told the
prosecutor’s office, shortly after the crime, that the defendant had come unannounced to his residencein
Hot Springs, Arkansas, the late evening of the crime. Also, according to Michelle Henson and her ex-
husband, Douglas Henson, the defendant said only that hewas* south” on theday of thecrime. Thus, there
appears to have been no reason for the State to single out Fowery Branch to determine whether the
defendant was there the day of the crime, especialy since neither hismother, hisbrother, nor Paul Voelker
told investigators of this alleged fact when questioned shortly after the crime.

To assessthe degree of prgudiceto the State, we will review the Situation of the State asthe result
of the nondisclosure of the claim that the defendant was a his mother’ shomein Flowery Branch, Georgia,
shortly after the crime.

The homicide occurred on October 19, 1998, and the Statefiled itsalibi notice request on February
17, 1999, four monthslater. On August 14, 2000, presentation of proof began at thetrial in Cumberland
County, with asequestered jury which had been picked in Sullivan County. Subgtantia barrierswould have
affected the State's ability to begin investigating, on August 21, 2000, after resting its case in chief on
August 17, whether the defendant had beenat hismother’ shousein FHowery Branch, Georgia, on October
19, 1998. Obvioudy, atrid recess would have been required so that investigators could go to Flowery
Branchto investigatethe dibi. Theinvestigativetrall would have long sSnce gone cold; and thetimefor the
investigation would have been severdy compressed, given the fact of the sequestered jury waiting in
Cumberland County for thereturn of the State’ sinvestigators. Additionally, because the defendant argued
through his atorneys that the Howery Branch testimony both permitted and prevented his being in
Monterey during the period in the dibi demand, the State could have deemed it necessary to investigate
travel posshilities between the two locations. Given that the trid in this matter followed a massve
investigation occurring in at least three states, and that the State had rested its case four days earlier, it
requires some imagination as to how the prosecution could have been maneuvered into a more difficult
gtuation than that achieved by the defense.

Although the defense argued at trid that the State could be given time to interview the dibi
witnesses, given the Stuation, it is difficult to envison what could have been done by the trid court, other
than exclude thetestimony or dlow it. Even under lessdifficult circumstancesfor the prosecution, arecess
to investigate an undisclosed aibi may not be areasonable remedy. In United Statesv. White, 583 F.2d
899 (6th Cir. 1978), the court determined on appedl that the trid court had not erred in excluding the
testimony of an dibi witnesswho was revealed after both sides had rested, but before the matter had been

- 48-



submitted to the jury. The court explained why a continuance, to alow the prosecution to investigate the
undisclosed dibi witnesses, would have been unreasonable:

[T]he Government would have been serioudy prejudiced if Waker had
been permitted to testify because the Government would not have had an
opportunity to interview Waker and investigate the veracity of his
representations regarding appelant’s whereabouts on the date of the
robbery. Because Walker’'s testimony was not offered until both parties
had rested at the close of a three day jury tria, a continuance for this
purpose would not have been satisfactory.

1d. at 902.

Likewisein United States v. Hamilton, 128 F.3d 996 (6th Cir. 1997), the court concluded that a
continuance, to adlow the prosecution to investigate and attempt to rebut certain records which the
defendant did not revea until the trid, was not a reasonable option:

In the present case, dlowing the surprise admission of the recelpts would
have delayed the trid, and worse. The prosecution would have been
entitled to a continuance to conduct an investigation and to call additiond
witnesses. Asthe court in Tyson v. Trigg, 50 F.3d 436, 446 (7th Cir.
1995), cert. denied, 516 U.S. 1041, 116 S. Ct. 697, 133 L. Ed. 2d 655
(1996), pointed out, “Deday in ajury trid is aserious matter . . . and the
prosecution’ sability to rebut the surprise[evidence] effectively [isusudly]
less than its ability . . . during the case in chigf.” In the present case, the
district court was faced with ether having to continue the trid, which was
in its Sxth day, in a case that was over two years old, or to sanction

defendant for his actions by precluding defendant from introducing the
receipts. The court's dternative choice of a continuance would have
disrupted the trid schedule and harmed the government, which had

presented, in its case-in-chief, a wedth of evidence through many
witnesses involving complicated financid dedlings.

1d. a 1004,

Inthe present gpped, the prosecution would have been pushed into aposition asleast asdifficult as
would have resulted in Hamilton, had the defendant there been permitted to use the late revealed receipts.
Here, the pressures of time, both because of the nearly two years since the crime, and the waiting,
sequestered jury, would have dampened substantialy the ability of the State to investigate the dibi. We
conclude that the prejudice to the State woul d have been very great had the three excluded witnesses been
alowed to present an dibi for the defendant.
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B. Prgudicetothe Defense

The defendant argues that “[t]he pregjudice to the Defendant from the exclusion of the proffered
witnessesismonumental.” However, thisassartion istrue only becausethe proof established an dlibi for the
defendant, which, aswe have stated, he deniesfor purposes of ascertaining hisdisclosure responsbility yet
relies upon to establish prejudice.

The true prejudice to the defense is somewhat difficult to assess becauise the State had to cross-
examine, without advance notice, witnesses claiming thet the defendant wasin FHowery Branch, Georgia, the
morning of thecrime. Even with no preparation by the State, however, obvious questionswere gpparent as
to the veracity of the alibi witnesses. Neither the defendant’s mother nor his brother told investigators that
he had been in Georgia a the time of the crime and may not have reveded the dibi even to the various
lawyersrepresenting him until shortly beforethetrid began. Hisbrother, athough attending the preliminary
hearing, said that, while there was testimony about the shooting, “there was no time frame established with
whenthat had taken place.” However, atranscript of the preiminary hearing showsthat Dr. Sullivan Smith,
agaff physcian a the Cookeville Generd Emergency Department, testified that he arrived at the scene at
9:30 am. on October 19 and examined the victim'’s body, which was il in the truck. Additiondly, Joe
Bond testified at the preliminary hearing, much ashedid a thetrid, that the night the shooting of the victim
had “hit thepress” the defendant cameto hisresidencein Hot Springs, Arkansas, saying that he had “killed
that dude,” that he had “busted acgp in hishead,” explaining that he had killed “[t]hat guy [he] wasrunning
agang.” Given thistestimony, areasonablejury might have been skeptical of Russdl Looper’ sclam that,
dthough attending the preliminary hearing, he had not understood the significance of the defendant’ sbeingin
Georgia a 11:00 am. the day of the killing, as well as his explanation for not earlier reveding tha his
brother, who had remained in jail for nearly two years while awaiting trid, actudly had been in Howery
Branch shortly after the crime.

In ng prejudice to the defendant, we notethat thetria court, over the objection of the State,
permitted hismother to testify, circumstantialy, that he had used hisbed in her home on October 18-19and
had showered there on October 19, 1998, between approximately 6:00 am. when she left for work and
about 5:00 p.m. when she arrived back at her home. Since thistestimony, in theory, would have dlowed
the defendant both to have committed the crime in Monterey and then driven to her home in FHowery
Branch to shower, use hisbed, and depart, before his mother arrived home from work, her testimony was
not a“true” dibi, asthe defense argued but, asthey do not acknowledge, could have been excluded by the
trid court asirrdevant.

Thevaueof thetestimony of BarbaraReed and Paul Vodker issomewhat more difficult to assess.

Both explained their abilitiesto remember occurrences on aday nearly two yearsearlier by keying the day

to specific events. Reed said that she had been to a birthday party the day before the crime and was
looking for a rental house when she observed the defendant in the front yard of his mother’s house.

Vodker said that he remembered the day because of hiswork schedule and eventsat work. Reed said that
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she had told the defendant’ s mother in June 1999 of having seen the defendant in Flowery Branch on the
day of thecrime, and V oelker said he had done soin July 2000. Sincethe State was not ableto investigate
the clams of ether of these witnesses, or their backgroundsincluding their crimind records, if any, aswell

astheir relationship with the Loopers, it is difficult to assessfairly the evidentiary vaue of their testimony.
Jurors might have been skepticd of their ability to remember, with such seeming precison, events of two
years earlier. Of course, the evidentiary impact of these witnesses would have been boosted by the fact
that, had they been alowed to testify, the State would have been required to cross-examinethemwith little
time for preparation or knowledge of their backgrounds.

C. Reason for Nondisclosure

We note that between the time of the State' sfilingitsdibi demand and thetrid, the defendant was
represented by at least five atorneys, with numbers four and five representing him at thetrid. Neither the
record on apped, nor the defendant’s attorneys at trid, explained why the previous three attorneys
representing him had not supplied the State with the names of at least some of the dibi witnesses presented
at thetrid, whether they had been told that the defendant, supposedly, was in Flowery Branch the day of
the crime, or whether they, dso, concluded that thiswas not “dibi” proof. Although Russell Looper sad
that he had spoken with one of the defendant’ s previous counsdl about the dibi, he could not recdl with
whom he had spoken or when the conversation took place.

The attorneysrepresenting the defendant at trid cameinto the case only in June 2000. Apparently,
they learned of BarbaraReed in July 2000, the month beforethetria began, but the record does not reflect
when they learned of the other dibi witnesses. Obvioudy, the defendant’ strid counsd decided that they
would not disclose the dibi witnesses to the prosecution. The defendant argues on gpped that “[i]t is
evident from any fair reading of therecord that trid counsdl firmly believed that Ms. Reed, Mr. Vodker and
Mr. Russdll Looper werenot alibi witnessesinthefirst place” Tha may be. However, wenote that during
thelengthy argumentsto thetrid court asto whether Howery Branch witnesseswould establish andibi, the
defendant’s tria counsel never explained their basis for believing that an exception to the dibi notice
requirement excused them from having to reved the identities of these witnesses. They cited no legd
authorities supporting such a redtrictive view of “dibi,” except to argue that the prosecution was
“misreading” cases which the State cited to the court.

We notethat, under circumstances similar to these where the defendant, himself, had known of the
identities of at least some of his aibi witnesses since he was charged, he has been held responsible for the
late or nondisclosure evento hisattorney of hisalibi witnesses. In United Statesv. Pearson, 159 F.3d 480
(10th Cir. 1998), the court considered the claim that the trid court had erred in excluding dibi testimony
from the defendant’ s mother, after she and the defendant had not revealed, until four days before thetrid
was to begin, that the defendant was with her the night of the robbery-murder for which he had been
charged:

Defense counsel “became aware that an dibi defense may exig” on
June 12 because that isthefirst date Mr. Pearson or his mother bothered
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to tell counsd of her dibi testimony--that she had seen her son standingin
her kitchen at the exact time and on the exact date of the robbery and
killing--despite its obvious importance. Nor had Mr. Pearson’s mother
excul pated her son on the several occas onswhen she was questioned by
the government during its investigation. As the very naure of Mr.

Pearson’ sdleged dibi confirmsthat he and his mother would have known
of it long before the deadline for submitting his dibi defense, he cannot
show good cause, asrequired by Fed. R. Crim. P. 12.1(e), for failureto
comply withRule 12.1(a). Thedistrict court did not abuseitsdiscretionin
excluding Mr. Pearson’s dibi testimony.

Id. at 484 (footnote omitted).

In the present apped, the prosecution was placed into an even more difficult pogtion than that
which occurred in Pearson, for here the jury was sequestered and the State had rested its case in chief
before learning that four aibi witnesses would place the defendant in another state at the time of the crime.
Thus, the chdlenge to investigate this dibi would have been substantialy grester than was the case in
Pearson.

D. Weight of the Evidence

Thedrength of the State’ scaseisanother considerationin whether thetrid court erred in excluding
testimony of the dibi witnesses from Howery Branch. Contrary to the defendant’ s view, we believe the
evidence to have been strong. Before the murder, the defendant told Joe Bond of hisintention to kill the
victim and, then, confessed to Bond the evening of the crime. Wedey Rex identified the defendant asthe
person at the crime scenewith thevictim just before the shooting. Thetiretracks made by the Audi, which
the defendant had purchased just before and abandoned shortly after the crime, were consstent with thetire
tracks left at the scene. The pistol used for the shooting was in the possession of John Bowden, afriend
and employee of the defendant, shortly before the shooting. Jenny Conley identified the defendant as her
first customer a the Hardee' s restaurant in Monterey on October 19, 1998, saying that he was driving a
black, four-door car. The defendant abandoned a black, four-door Audi 4000 at the auto repair shop of
Gerhard Noll in Tucker, Georgia. William Lindsay Adams, responding to an advertisement for assstancein
apolitical campaign, telephoned the defendant, who said, in response to aquestion about the politica race,
that it would cogt “[t]hirty-five cents,” and that “if acandidate wasn't in the race at the end, if something
happened to the candidate, that the racewouldn’t cost that muchtorun.” Fromal of this, we concludethat
the proof againgt the defendant was strong.

E. Excluson of Alibi Proof
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The defendant argues on apped that, if the excluded proof was of dibi, aswe have concluded was
the case, the trid court abused its discretion by not alowing the testimony and, further, that hisright to due
process was violated by the trid court’s excluding the testimony of these three witnesses, explaining this
argument in his brief:

None of the governmentd interests mentioned in theTaylor balancing
test issubgtantial enough to outweigh the Defendant’ sright to compulsory
process and hisright to present witnessesin hisfavor. Theintegrity of the
adversary process would have been enhanced by admisson of the
proffered testimony. Proof that the accused was not present when the
decedent was killed, if believed, would mandate an acquittd. Where the
proof againg the accused iswhally circumgtantid, it is important thet the
question of the accused’s presence vel non at the scene of the offense
should befairly I€ft to thejury.

Others, however, have taken amore skeptica view of dibi proof, especidly that kept hidden until
the eleventh hour, as explained in the much quoted language: “[A]libi is a *hip pocket’ defense, easly
prepared for introduction in the final hours of trid and therefore more likely to catch the prosecutor by
surprise” McKoy v. United States, 518 A.2d 1013, 1018, n.10 (D.C. Ct. App. 1986) (citing LaFave &
Israel, Crimina Procedure § 19.4(b), at 743 (1982)). Likewise, in Statev. Edwards, 368 N.E.2d 302, 304
(Ohio 1975), the court explained the rationde for the dibi notice requirement: “Records are replete with
dibi testimony from relaives, girlfriends and bar companionsand, asto these, the rule pertaining to prompt
notice is based on sound reasoning.”

The defendant argues that, “[a]s for indicia of reiability, the proferred witnesses are of course
presumed to betruthful,” citing Hull v. State, 553 SW.2d 90, 93 (Tenn. Crim. App. 1977). Aspart of this
argument, the defendant also asserts as follows:

Two of the witnesses had been interviewed by law enforcement agents
before the Defendant was charged, such that the need for dibi testimony
had not yet arisen. The State, despite having an opportunity for unlimited
cross-examination on the proffers and the opportunity to proffer rebuttal
evidence thereto, adduced no reason to disbelieve any of the proferred
witnesses. Two of the proferred witnesses had not [sic] interest in the
outcome, and thereisno evidencethat Russall Looper’ sfamilid relaionto
the Defendant would have caused him to lie under oath.

We disagree with the presumption of truthfulness dlaims
attached by the
defendant to  the
Flowery Branch
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witnesses.  In fact, the
State' s “ opportunity” to
question the unreveded
dibi witnesses conssted
of engaging in a “cold”
Cross-examination,
without advance
preparation.
Additiondly, any rebuttal
evidence was severd
hundred miles away, in
another  date, its
avallability dimmed with
the nearly two-year
passage of timesincethe
caime. The defendant
assarts, aso, that the
State’'s Cross-
examination “adduced
no reason to disbelieve
any of the profered
witnesses,” that two had
no interet in the
outcome, and there was
no showing that Russdll
Looper's “familid
relation to the Defendant
would have caused him
to lie under oath”
These arguments,
however, beg the
question. Having forced
the State into a position
of being unprepared to
cross-examine the dibi
withesses or present
rebuttal proof because
of hisignoring Rule 12.1,
the defendant cannot
now legitimate thistactic
by the fact thet, in his
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view, the State was
unsuccessful initscross-
examindionandfaledto
present dibi  rebutta
proof. In fact, the jury
wasingructed asto how
to assess the credibility
of witnesses:

Informing your opinion asto the credibility of awitness, you may look to
the proof, if any, of his generd character, the evidence, if any, of the
witness' reputation for truth and veracity, theintelligence and respectability
of the witness, hisinterest or lack of interest in the outcome of thetrid, his
fedings, his apparent fairness or bias, his means of knowledge, the

reasonableness of his satements, his appearance and demeanor while
testifying, his contradictory statements as to materid matters, if any are
shown, and dl the evidence in the case tending to corroborate or

contradict him.

Since the dibi witnesses were presented without advance notice, the State would have been
unprepared to cross-examine the withessesin these areas. While we cannot foresee what the State might
have developed for cross-examination or rebutta purposes, had they had the opportunity to investigate the
aibi witnesses, it is clear that they were denied the right to do so, and the jury, in turn, was denied
information which would have assisted in determining the credibility of these witnesses.

We now will review the defendant’ s claims that the tria court erred in excluding the testimony of
three of the Flowery Branch witnesses.

The United States Supreme Court explainedin Taylor v. lllinois, 484 U.S. 400, 108 S. Ct. 646, 98
L. Ed. 2d 798 (1988), the matterswhich thetria court must consider in determining whether countervailing
public interests outweigh the defendant’ s right to present a defense:

Itiselementary, of course, that atrid court may not ignore the fundamental
character of the defendant’s right to offer the testimony of witnessesin his
favor. But the mere invocation of that right cannot automaticaly and
invariably outweigh countervailling public interests.  The integrity of the
adversary process, which depends both on the presentation of reliable
evidence and thergection of unreliable evidence, theinterest inthefar and
efficient adminigiration of justice, and the potentia prgudiceto the truth-
determining function of the trid process must dso weigh in the baance.
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Id. at 414-15, 108 S. Ct. at 656 (footnote omitted).

The defendant presents a number of arguments as to why the trid court erred in excluding the
testimony of hisdibi witnesses. Aswewill explain, wefind none of these argumentsto be persuasive, for dl
ignore the purpose for the dibi notice statutes. Additiondly, while the authorities cited by the defendant
provide generd legd principles which superficidly support his claims, the factud Stuationsin those cases,
resulting in the gppelate courts affirming excluson of late reveded dibi witnesses, do not support his
argument that the trid court erred in excluding the testimony of the three Flowery Branch witnesses.

In United States v. Hamilton, 128 F.3d 996, 999 (6th Cir. 1997), cited by the defendant for the
proposition that the appellate court reviewstrid court evidentiary rulingsinvolving Sxth Amendment daims
using ade novo, rather than abuse of discretion, standard, the defendant was charged with failing toinclude
in hisgrossincome, set out in histax returns, the proceeds of salesof certain cod. On thesixth day of the
tria, after the government had rested its case in chief, the defendant announced that he intended to present
as exhibits cash receipts, totaling $240,000 to show that he had used receipts from the sde of coa to
purchase cod. Thetrid court barred this evidence, and, following itsde novo review, the gppellate court
determined that the receipts were excludable because the circumstances under which they appeared
indicated the defendant wastrying to gain an advantage by not reveding them until thelast possible moment:

[T]hisis a case, like Taylor, in which defendant could have satisfied the
gpplicable discovery ruleswith ease. Thiswas not a Situation where the
defense had no way of knowing of the existence of the receipts or their
necessity in corroborating defendant’ sdibi. Nor wasit aStuation where
the rules in question were abstruse or onerous.  The directives of the
digtrict court's discovery order were explicit.  We find that even if the
recei pts were not fabricated, failure to make any mention of them for two
years until after the prosecution had rested its case-in-chief, and then
goringing them on the prosecution, unawares, indicates an atempt to
unfairly gain atactica advantage at trial. In Michiganv. Lucas, 500 U.S.
145, 111 S. Ct. 1743, 114 L. Ed. 2d 205 (1991), the Supreme Court
reiterated its holding in Taylor and stated that when a discovery violation
amounts to willful misconduct and is designed to obtain a tacticd
advantage, regardless of whether pregjudice to the prosecution could have
been avoided by alesser pendty, the severest sanctionisappropriate. 1d.
at 152,111 S. Ct. at 1747-48.

Hamilton, 128 F.3d at 1004.

Additiondly, the court found on appedl thet the sudden appearance of thereceiptswas* prgudicia
to the government’ s litigetion stance’”
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Asthe Supreme Court has stated, the “* Stat€’ sinterest in protecting
itself againg an deventh hour defense,’ is. . . one component of the
broader public interest in a full and truthful disclosure of criticd facts”
Taylor, 484 U.S. at 412, 108 S. Ct. at 654, citing Williamsv. Horida, 399
U.S. 78, 81-82, 90 S. Ct. 1893, 1895-96, 26 L. Ed. 2d 446 (1970).
Webdievethat in the present case these efficiency and fairness concerns,
in combination with the other factors discussed, outweigh defendant’ sright
to compulsory process.

Id. Thus, inHamilton upon de novo review, the gppellate court found that the defendant had held back the
receiptsin order to gain atacticd advantage.

Noting that Chappeev. Vose, 843 F.2d 25, 31 (Ist Cir. 1988), sated that “[€]xclusionary sanctions
must appropriately be reserved for hard-core transgressions,” the defendant argues:

In light of trid counsd’s earnest contention that the testimony of the
proferred witnesses was never within the scope of what Tenn. R. Crim. P.
12.1 requiresto be disclosed, thereis nothing willful nor defiant about any
inaufficiency of the notice of dibi. To characterize this as even
gpproaching the gravity of a*hard-core transgresson” would be beyond
the pae.

However, whilethe defendant may seek assstance from thislanguagein Chappee, its exampleof a
“hard-core transgresson” does not advance his argument that the present appea does not present a
violation of equa meagnitude. In Chappee, the appdllate court overruled thetrid court in afedera habeas
corpus gppedl, concluding on appedl that the Satetrid judge sprecluson of three defense expert witnesses
was appropriate. This issue arose when, in the drug prosecution of the defendant, the defense attorney
asked, asthetestimony of the state’ s chemist was nearing an end, that the defendant be alowed to present
three expert witnesses “who came from distant points outsde New England [and] were ensconced in the
back of the courtroom.” 1d. a 27. These witnesses had not been disclosed earlier in spite of a state
requirement for reciproca discovery in crimind cases. Concluding that the defense had withheld the names
of the witnesses to gain an advantage, the sate trid court excluded their testimony. On gpped, the First
Circuit, likewise, concluded that the defense experts had not been reved ed because the defendant sought a
tactical advantage:

In this matter, asin Taylor, the“truth-determining function” of thetrid
process was grievoudy at risk. Although Chappee argues that Taylor,
unlike himself, desired to present testimony of dubious provenance, the
diginction is not a criticad one. Tdling the truth ssemsasmple exercise.
Y et determining the truth is a complicated business, and its achievement
can be thwarted as easly by “springing” surprise testimony on an
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unsuspecting opponent — especidly surprisetestimony of ahighly technicd

nature— asby presenting perjured testimony. Cf. Taylor v. Illinois, 108 S.

Ct. a 64 (pretrid discovery “minimizes the risk that a judgment will be
predicated onincomplete[or] mideading. . . testimony™); id. at 655 (court
may reasonably “ presumethat there is something suspect about adefense
witness who is not identified until after the eeventh hour has passed”).

Here, perhaps more evidently than in Taylor, conceding the withesses

identities could only be thought “motivated by adesireto obtain atactical

advantage that would minimizethe effectiveness of cross-examination and
the ability to adduce rebuttal evidence.” Id.

Chappee, 843 F.2d at 31.

The court in Chappee further determined that a continuanceto alow the prosecution to prepare to
rebut the testimony of the three defense experts was not a reasonable option:

To be sure, petitioner argues that the preudice which inhered to the
prosecution could have been minimized to some extent by jockeying the
trid schedule — say, by granting a lengthy continuance, permitting the
prosecution to enlist new experts of its own, declaring a migtrid, or the
like. Yet wewill not engage in such Monday morning quarterbacking. A
defendant who dects willfully to subvert the rules is in a peculiarly
awkward podtion to ingst that the trial court must engage in extravagant
contortions to attempt to extricate him from a saf-dug hole.

1d. at 32.

A smilar result was reached in Tyson v. Trigg, 50 F.3d 436 (7th Cir. 1995), also an appedl of a
federal habeas corpus matter, wherein the defendant had been convicted in an Indiana state court of rape.
Soon beforethetria began, the defense had been ordered to identify the witnesseswho woul d testify onthe
issue of consent. After three days of jury selection, beginning on a Monday, and one day of the state’s
presenting itsproof, the defense learned of three women who claimed to haverdevant information; and, on
Friday night, one of the defense attorneys met with them. Thewomen claimed to have seen the defendant
and the victim kissng in the back of a limousine and holding hands the night of the rgpe. The defense
attorneys obtained a court order on Saturday, which dso was a trid day, to ingpect the vehicle and
determine if the witnesses could have seen this activity through its tinted windows. Ascertaining thet this
could be done, they telephoned the prosecutor on Sunday, identifying the witnesses and providing a
summary of their expected tesimony.

The following day, the parties presented arguments as to whether the three witnesses should be
dlowed totestify. Although not concluding thet the defense had deliberatdly violated the continuing order to
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identify witnesses, the tria court ruled, nonetheless, that becauise the witnesses had not been identified on
Saturday, the day after the defense had met with them, the witnesses would not be alowed to testify.

On gppedl, the court recognized that, dthough the disclosure violation was not willful, it caused
subgtantia problems for the prosecution and, thus, precluson of their testimony was the gppropriate

remedy:

Wemust digtinguish between sanctions as punishment designed to prevert
futureviolaions of smilar orders, and sanctions as means of achieving the
specific objective of the specificorder.  Allowing the surprisewitnessesto
testify would have delayed thetrial, and worse. As Tyson concedes, the
prosecution would have been entitled to call additiond rebutta witnessesin
an effort to offset theimpact on the jury of the three new witnesses; or to
be granted a continuance to conduct an additiond investigation, for

example to determine whether it was possible to see into the limousines
interior a night. Delay inajury trid isaserious matter, especialy when, as
inthis case, thejury is sequestered. The prosecution's ability to rebut the
surprise witnesses effectively would, moreover, have been less than its
ability to have pulled their fangs by adroit questioning of W___and other
prosecution witnesses during the case in chief. W___ could have been

asked how dark it was and whether there were people standing on the
sdewak when she and Tyson walked into the hotel together and how
close their hands were--might an onlooker have thought they were
holding hands? She could have testified to this on rebutta, too, had the
witnesses been alowed into the case. But to haverecalled her tothestand
on rebutta for the express purpose of replying to the surprise witnesses
would have magnified the impact of ther testimony; would have made it
seem that the prosecution had been-surprised.  Which it would have
been. The purpose of the discovery order was to prevent surprise; and
the purpose of excluding evidence whoseintroduction would haveviolated
the order was not merely to punish violators but aso to achieve the
objective of the order by keeping surprise out of the case.

1d. at 445-46.
In Watley v. Williams, 218 F.3d 1156 (10th Cir. 2000), cert. denied, 531 U.S. 1089, 121 S. Ct.

809, 148 L. Ed. 2d 695 (2001), the appeal of afederad habeas corpus claim, the court concluded that the
New Mexico state court had not violated the petitioner’ s due process rightsin excluding the testimony of a
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witness who had not reveded, until a meeting with the defense attorney and prosecutor following the
eleventh day of trial, that he had seen the defendant at a party after the rape had occurred:™

Unlike the attorney in Taylor, Petitioner’s counsd did not willfully hide
Baca stestimony from the State. See Watley [v. State], 788 P.2d [375,]
376-77 [(N.M. Ct. App. 1989)]. Neverthdess, Ptitioner’s counsd
violated New Mexico's dibi witness rule by not listing Baca as an dibi
witness. Seeid. a 377. Because preparing arebutta to Baca stestimony
would require a continuance to re-interview ten to fifteen witnesses, the
New Mexico Court of Appeals reasonably concluded that alowing Baca
to testify about Petitioner’ swhereabouts would have prejudiced the State.
Id. Also, because of its late discovery, Baca's testimony cdls into
question the integrity of the judicial process. Seeid. at 377-78.

1d. at 1159.

Likewise, the court in Statev. Maedtas, 815 P.2d 1319 (Utah Ct. App. 1991), concluded that the
tria court did not violate the defendant’ s right to due process by not dlowing his girlfriend, who had not
been disclosed asan dibi witness, to testify what time he alegedly had | eft her housethe day of the burglary:

Defendant had the opportunity to present dibi testimony. All heneededto
do was comply with the timing requirements of [Utah Code Annotated]
section 77-14-2. Thewitness, whosetestimony wasexcluded inthiscase,
did not suddenly materiaize during thetrid. Shewasknown to defendant
from the outset of the case. Defendant has not shown any good cause
why the requirement of notice should bewaived. Since hedid not provide
notice of hisalibi witness, he did not comply with section 77-14-2, and the
trid court properly excluded the dibi witness s tesimony.

Id. at 1325 (footnote omitted).
In People v. Walker, 743 N.Y.S.2d 403, 404 (N.Y. App. Div. 2002), the court determined that

the trid court did not abuse its discretion or violate the defendant’ s due process rights by excluding the
testimony of hisdibi witness

loThe court on appeal determined that, since the partiestreated this testimony as providing an alibi, it likewise
would do so, although it did not preclude the defendant’ s having “left the party, raped the victim, and returned to the
party before sunrise,” and then being seen by the excluded witness. Watley, 218 F.3d a 1157 n.1.
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Here, defendant could have provided timely dibi notice long before the
close of the Peopl€'s case since he would have known from thetime of his
arrest whether hewaswith anyone at the time hewas accused of making a
series of drug sales. Accordingly, it isimmateria when substitute defense
counsd learned of the witnessswheregbouts. The emergence of the dibi

witness at the eleventh hour indicated that her proposed testimony was a
product of recent fabrication . . . and warrants afinding of willful conduct
on the part of defendant, persondly.

The defendant in State v. Jamison, 552 N.E.2d 180 (Ohio 1990), had been tried for the robbery-
murder of abar owner and sentenced to death. An accomplicetestified asagate’ switnessthat he and the
defendant had been playing basketbal at noon on the day of the crime, and the defendant suggested that
they rob thebar. They then did so, with the accomplice acting asthe lookout and the defendant robbing the
bar owner. The defense attorney had refused to provide alist of hiswitnesses and said that he would not
berelying onan dibi. However, thefirg defense witness was the defendant’ s girlfriend, who said that she
had been with the defendant until at least 2:00 p.m. The state then objected to the defendant’ s presenting
any additiond dibi testimony; but, counsd denied that he was doing S0, saying he only was refuting the
testimony that the defendant had been playing basketba | with the accomplice shortly before the crimewas
committed. The following day, defense counsd advised the court that the defendant’s brother and the
brother’ sgirlfriend dso would testify thet the defendant had been a hisown girlfriend’ shouse the afternoon
of the crime, continuing to assert, however, that he was not presenting dibi proof. Heexplained that he had
not given notice of these witnesses “ because the testimony was vague.” 1d. at 186.

On gpped, the court analyzed the defendant’ s reasons for wanting to deny that he was presenting
dibi evidence

In this case, appdlant’s decison not to give dibi notice was a clear
tactical decison. Defense counsd wanted the benefit of dibi evidence,
that is, to create adoubt, without the burdens of giving notice by supplying
witheses names and an dibi indruction. Counsd, in fact, largely
succeeded.  Duncan testified she had been with gppedllant dl day until a
least 2:00 p.m. Her brother and his girlfriend corroborated her testimony
at least to 1:30 p.m. That testimony was incons stent with the other facts,
arobbery between 1:30 and 2:00 p.m. It conflicted with the testimony of
Howell who said he had played basketbal l with gppellant, until noon on the
day in question.

Id. at 187.
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To conclude our congderation of thisissue, wewill trace the manner in which evidence of dibi was
sought by the prosecution and later presented at trid. The State filed its dibi demand on February 17,
1999; and on March 8, 1999, the defendant asked that he have until June 23, 1999, to respond, because
“[slince the Defendant has been incarcerated, it makesit difficult to fully comply with the notice asto exact
times and witnesseswho are available.” The State opposed this request and alleged that the defense was
attempting to obtain “false testimony.” On March 19, 1999, denying this alegation, the defendant again
asked for an extenson to timeto file hisaibi response, explaining thet the defendant was having a difficult
time invedtigating his dibi because he had “very limited resources,” because he was incarcerated, and
explaning that “[t|he only time a person would remember exactly where they were is if they were
committing acrime. When someoneisat aplace different than where acrimewascommitted, it takes some
time to investigate witnesses who can recal having knowledge of the Defendant’ s presence at some place
other than the scene of the crime” The attorney who filed this response was replaced by two other
attorneys who, themselves, were replaced by counsel who represented the defendant at the trid. This
changing of counsel was recounted by the trid court in the order denying the motion for new trid:

Mr. Looper has been represented by five different attorneysduring this
Court’s effort to get thiscasetried. Thesefiveatorneysarein additionto
different attorneys that represented him in the Generd Sessions Court.
Every time the case appeared to be nearing a trid, Mr. Looper would
become dissatisfied with hisattorneys and would seek to replacethem. In
one ingance the atorney found it necessary to withdraw from
representation of Mr. Looper because of ethical reasons.  After that
withdrawa this Court gppointed experienced trid atorneystotry the case.

Those attorneys worked diligently in the preparation of the case and
identified numerous expertsand madeathorough investigation. Asthetrid
date neared, Mr. Looper refused to cooperate with those attorneys and
ultimately hired his current attorneys ingsting tha Mr. Poston and Mr.
Cordova were attorneys with which he could cooperate. The Court
dlowed the dismissa of the gppointed attorneys and permitted ther
replacement by the current retained attorneysthree monthsprior tothetria
of thiscasein August of 2000, at Mr. Looper’ s insstence.

The attorneys who represented the defendant at trial came into the case only in June 2000, about
two months before the August 11, 2000, trid date. Evenif they had filed an dibi responsein July, when
they apparently learned of it, such aresponse would have been long past the time when the response was
required. It might be expected that the State would not have reacted charitably if presented shortly before
the trid with an dibi dam, and would have been skepticd both of itstiming and veracity. However, trid
counsd did not reved the dibi as soon asthey learned of it, nor during the Stat€' s casein chief, nor even at
the beginning of the weekend of August 18, 2000, asthey were presenting the defense proof. Instead, the
defensedid not call Reba L ooper to testify until Monday, August 21. Thus, the adibi was not revealed until
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the mogt difficult time for the State, the beginning of a week during the defense proof, and before a
sequestered jury from another county.

Althoughitisargued on gpped that trid counsel’ scontention was* earnest” that the defensewasnot
presenting dibi proof and thet “there [was] nothing willful or defiant about any insufficiency of the notice of
dibi,” therecord and chronology compel the opposite conclusion. Firgt, aswe have discussed at length, the
defendant, relying upon what gpparently was a sdf-created and ad hoc exception to the dibi notice
requirement, argued that the proof was not of dibi and, thus, not required to be disclosed while, at the same
time, arguing the proof showed it was*“impossible’ for him to have committed thecrime. Asacorollary to
hisnon-dibi claim, and making hisarguments even more contradictory, he contended aso that the Flowery
Branch testimony would have permitted him both to have beenin“Monterey” around the time of the crime
and in Howery Branch three hourslater. We notethat the defendant’ salibi response stated that he had not
been a the victim's farm during the period in the dibi demand. Not knowing whether counsd was using
interchangeably “farm” and “Monterey,” it is unclear whether defense trid counsd intentiondly was
contradicting the written assertion of previous counsd.

While the defendant argues thet witnessexclusonislimited to “hard- core transgresson[s]” and to
S0 characterize this matter “would be beyond the pale” we respectfully disagree. We note that the
defendant has not provided examples of such transgressions so that we may compare what he concedesis
“hard-core” with that which he cdaimshereisnot. Infact, from an excluson standpoint, the facts of cases
discussed in this opinion, where on gpped it was determined that the trid court had not erred in excluding
the testimony of |ate- reved ed witnesses, are scarcely distinguishablefrom those of the present apped. The
existence of alarge and gaping exception to the dibi notice requirement, the existence of which the defense
camsto “firmly believe[],” ignores the very purpose of disclosure, as explained by Taylor:

“Notice-of-dibi rules, now in usein alarge and growing number of States,
are based on the proposition that the ends of justice will best be served by
a sysem of libera discovery which gives both parties the maximum
possible amount of information with which to prepare their cases and
thereby reducesthe possibility of surpriseat trid. . . . The growth of such
discovery devices is a sdutary development which, by increesng the
evidence available to both parties, enhances the fairness of the adversary
system.”

484 U.S. at 411, 108 S. Ct. at 654 n.16 (quoting Wardiusv. Oregon, 412 U.S. 470, 473-474, 93 S. Ct.
2208, 2211, 37 L. Ed. 2d 82 (1973)).

In arguing for recognition of his exception to the dibi notice requirement, the defendant does not
suggest how, given that the interest of justice requires that reliable evidence be presented and unreliable
evidence regjected, the judicid process is advanced by excluding from disclosure testimony which goesto
the defendant’ s whereabouts just outside the period in the alibi demand, while testimony asto hislocation
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within the period must be disclosed. Both categories of testimony would gppear to be equally subject to
manipulation. However, an obvious beneficiary of such an exception would be the defendant in the present
appedl. Applicable hereisthe much quoted language from Williamsv. Horida, “[t]he adversary system of
trid ishardly an end initsdlf; it is not yet a poker game in which players enjoy an absolute right dwaysto
conced their cards until played.” 399 U.S. a 81, 90 S. Ct. at 1896.

To conclude our andysis of this issue, we consder again the language of Taylor, explaining the
reasons for limiting a defendant’ s Sixth Amendment rights:

The principle that undergirds the defendant’s right to present
excul patory evidenceisadso the source of essentid limitationsontheright.
The adversary process could not function effectively without adherenceto
rules of procedure that govern the orderly presentation of facts and
arguments to provide each party with afair opportunity to assemble and
submit evidence to contradict or explain the opponent’'scase.  Thetrid
process would be a shambles if either party had an absolute right to
control the time and content of his witnesses' testimony.  Neither may
ingst on the right to interrupt the opposing party’s case, and obvioudy
thereisno absoluteright to interrupt the ddiberations of thejury to present
newly discovered evidence. The Stat€’ sinterest in the orderly conduct of
acrimind trid issufficient to justify theimpaosition and enforcement of firm,
though not aways inflexible, rules rdating to the identification and
presentation of evidence

484 U.S. at 410-11, 108 S. Ct. at 654 (footnote omitted).

We conclude that the manner in which the defense sprung the aibi witnesses evinces an effort to
gain atactica advantage, the circumstances and timing effectively inoculating them from a complete or
thorough cross-examination. Further, we conclude that the administration of justice and the adversary
processwould have suffered had thetrid court not excluded the testimony of thesewitnesses. Accordingly,
thetrid court did not abuse its discretion in not permitting the witnesses to testify before the jury.

I1. In Camera I nspection of Psychological Records
On apped, the defendant asks that this court review the psychologica records of State' switness
Wedey Rex. Thetria court reviewed these records and denied production to the defendant, explaining the
rationde in the order overruling the motion for new trid:
Mr. Wedey LeRoy Rex isdescribed asamentaly retarded personbut

he has never been hospitaized in any mentd hedth facility in the [S]tate of
Tennessee. Mr. Rex underwent psychologicd evauationsand testing asa
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part of the evauation processto determine whether or not he qudified for
educationd services under the Individualswith Disabilities Education Act.
These psychologica records were subpoenaed by Mr. Looper’s former
attorney, Douglas Trant. The school system intervened and responded to
the motion asserting that these records were privileged under both federd
and gatelaw. Mr. Rex adso asserted his privilege asto his psychologica
assessment. ThisCourt held apretrid hearing on thisissue months before
the trid and overruled the objection of Mr. Rex and the school board,
ordering the records to be produced for an in camera ingpection by the
Court. The purpose of the Court’s ingpection was to determine if there
was evidence in the record that would be useful to aid the Court and the
jury in gppraising the credibility of Mr. Rex asawitness and in assessing
the probative vaue of hisdirect tesimony. Mr. Rex fredy admittedin his
testimony his specid education background and his limited ability to reed,
write, and perform math functions. The Court's review of the school
recordsfailed to demongtrate psychological evidence that would touch on
ether Mr. Rex’s ability to perceive and remember or his credibility asa
witness as required by State v. Barnes, 703 S.W.2d 611 (Tenn. 1985),
State v. Middlebrook, 840 SW.2d 317 (Tenn[.] 1992), Statev. Suttles,
30 SW.3d 252 (Tenn. 2000). Therefore, this assgnment of error is
overruled.

We havereviewed the records pertaining to Wed ey Rex which are under sed and conclude, asdid
thetria court, tha, given the evidence presented during the trid asto thelimitationsof Mr. Rex’ s ahilities,
the records fail “to demondirate psychologica evidence that would touch on either Mr. Rex’s dbility to
perceive and remember or his credibility as awitness.”

[11. Sufficiency of the Evidence asto Aggravating Factor

The defendant argues that the evidence was insufficient for the gpplication of Tennessee Code
Annotated section 39-13-204(i)(11):

(i) No deeth pendty or sentence of imprisonment for life without
possibility of parole shal beimposed but upon aunanimousfinding thet the
state has proven beyond a reasonable doubt the existence of one (1) or
more of the statutory aggravating circumstances, which are limited to the
following:

(12) The murder was committed againg a national, state, or loca

popularly eected officid, dueto or because of the officid'slawful dutiesor
gatus, and the defendant knew that the victim was such an officid| ]
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The defendant’s specific dlam as to the insufficiency of proof to support gpplication of this
aggravaing factor is explained in his brief:

Here the decedent was an dected State Senator, and the Defendant
does not dispute that he knew what dlective office the decedent held. The
evidenceisinsufficient, however, for arationd trier of fact to conclude that
Senator Burks was murdered “due to or because of the officia’s lawful
dutiesor gatus” Theevidenceat trid taken in thelight most favorableto
the State, $rows a most that Mr. Burks was killed not because of his
officid duties or status, but instead because he was a candidate for office,

Thefact isthat the victim was both the incumbent state senator for the district and a candidate for
reelection, and hisdesth would create avacancy for thisoffice. Therecord fully supportsthe determination
of the jury that the defendant killed the victim to creste a vacancy in the postion for which the defendant
was a candidate.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the conviction and the imposition of
life without the possibility of parole.

ALAN E. GLENN, JUDGE
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